ABUSE AND MISUSE OF JUDICIAL POWERS ARE INIMICAL TO THE DEVELOPMENT OF ELECTORAL LAWS – A DISCUSS ON COMPUTATION OF TIME.
By Niyi Akintola SAN
To start with I would like to define the words Abuse, and Development as both would serve as our purpose and working guide for a detailed discussion.  The West's Encyclopedia of American Law
 defines abuse as ‘Improper use of authority by someone who has that authority because he or she holds a public office’. It is apposite to state from the onset that there is a thin line of difference between abuse of powers and usurpation of powers. Usurpation of powers is the use of authority which one does not have, therefore while a Public Office holder may abuse his or her legitimate powers, same can also usurp legitimate powers which is not within his or her scope of authority. Again, It is an accepted fact that a court's inherent power may be invoked by a court to ensure the integrity, efficiency and fairness of its process, and in a manner that protects, among other things, due process and the provision of a fair trial. 
The word “Development” on the other hand can be defined as ‘the act of developing or disclosing that which is unknown; a gradual unfolding process by which anything is developing through a plan or method in other words the  gradual advancement or growth through a series of progressive changes in this case we simple say Electoral laws in Nigeria’.

Again, the inherent powers of the Courts are concerned first and foremost with the 'processes' of a court rather than the interests of individuals. In protecting that process, however, inherent powers are exercised often for the benefit of individuals. For example, a court may exercise its power to stay proceedings if to continue with the same would require the court to conduct a trial that would be unfair. The essential features or attributes of the curial process that the court must protect are obviously influenced by society's understanding of a fair trial. To this end, rights of Petitioners in Election Petitions 
In this paper, I would limit myself to the issues of Conflicting decisions particularly in respect of Election petitions in recent time in Nigeria and more particularly, on the issue of computation of time in an Election Petition..
We would all recollect, that upon the Elections into various offices, politicians who felt cheated and robbed of their mandate, approached the election petition tribunals, constituted by the President of the Court of Appeal to ventilate their grievances as enjoined by Section 285 of the 1995 Constitution of the Federal Republic of Nigeria.Indeed hundreds of petitions were presented thereby increasing the task of the judges and Justices of the Court of Appeal. The aggrieved politicians would not allow various technicalities to stop them. It is therefore understandable that we still have quite a number of these petitions in Courts today years after the elections proper have been conducted. There are more at the various divisions of the Court of Appeal than at the lower Tribunal at the moment and perhaps in an attempt to hurriedly dispose of these matters, fagged out judges or justices at the various levels have given decisions that arose the curiousity of both the learned and the unlearned minds. What has left  more to be desired from the whole process of Election petitions today is the unimaginable conflicting judgments which have now been added negatively to our Electoral jurisprudence and which as a matter of fact had made nonsense of our Judicial precedents. To this end, Nigerians and more importantly Lawyers have started feeling the negative effect of the issues which is the sole aftermath of conflicting judgments. Petitions have been thrown out for unimaginable reason of not front loading the evidence of official witnesses or sometimes evidence of the Respondent. See Omoworare Vs.Omisore    Ogboru Vs. Uduaghan
EXAMINATION OF THE CONLFICTING DECISIONS OF THE COURT OF APPEAL VIS – A - VIS COMPUTATION OF TIME  IN ELECTION PETITIONS.
There have been a myriad of conflicting decisions by the Court of Appeal on the time within which a notice of appeal arising from an election petition ought to be filed. Some divisions; Ilorin, Benin and Jos to be precise at various times and in different appeals have held that the date the Election Petition Tribunal delivered judgment must be included in computing the 21 days period for the filing of an election appeal. This is the view expressed by their lordships in the appeals of A.C. v. Jang
  (Appeal of Jos Division); Olawepo v. Saraki & Ors
. Kumalia v. Sheriff
  Ogboebor v. Danjuma (2003) 15 NWLR (pt. 843) 403 which followed an earlier decision by the same Benin Division in Atalaha v. Asin
 
The view of their lordships of the Ibadan and Ilorin Division of the Court of Appeal with due respect is different. The learned Justices of the Ibadan Division of the Court of Appeal in the appeals of Babajide Omoworare v. Iyiola Omisore & Ors.
 Prince A. Sijuade v. Ropo Oyewole & Ors
,  Alabi A. Kazeem v. Oyejide Gbadebo Kola & Ors.
 held, that in computing the 21 days period within which an appeal arising from an election petition is to be filed, the date the judgment was delivered by the Election Petition Tribunal is to be excluded.

The Court of Appeal, Ibadan Division reached their decision following the principles in Buhari V. Obasanjo
 Azeez Akeredolu & Ors v. Lasisi Akinremi
 Auto Import Export Vs. Adebayo & 2 Ors
 and Niger Insurance Company v. NAL Merchant Bank
 
While the Jos and Benin divisions have their own rational for reaching their own different from that of their counterparts in Ibadan and Ilorin Division.It is interesting to note that the position taken by the Ibadan and Ilorin division followed the precedent laid down over the years by the Apex court.
The issue here is whether or not the date a judgment was given by an Election Petition Tribunal delivers its judgment ought to be taken into consideration in computing the time within which an appeal is to be filed in an election appeal.  The provisions of Section 15 (1) (2) (a) of the 
Interpretation Act
, and the decision of the Apex Court in Buhari vs. Obasanjo (2005)
 Azeez Akeredolu & Ors v. Lasisi Akinremi
  Auto Import Export Vs. Adebayo & 2 Ors
 and Niger Insurance Company v. NAL Merchant Bank
  had settled the issue of computation of time vis-à-vis the judicial process.
At the Benin Division of the Court of Appeal alone ,14 Election Petitions were thrown out on this score alone.Infact in one instance,the court did not only take into account the date of delivery of the judgment of the Lower Tribunal but also took into consideration public holidays such as Good Friday and Easter Monday.   
At this juncture, it is pertinent to examine once again the provisions of Section 15 (1) (2) (a) of the Interpretation Act CAP 123, LFN 2004:“(1)
A reference in an enactment to the time of day is a reference to the time which is one hour in advance of Greenwich mean time.
 (2)
A reference in an enactment to a period of days shall be construed 

(a) Where the period is reckoned from a particular event, as excluding the day on which the event occurs”. (Underlining ours for emphasis). 

It is clear that their lordships of the Jos and Benin divisions arrived at the various decisions in the above cited appeals, using fractions of a day, which is what the provision of the Interpretation Act, seeks to discourage. It bears repetition that in construing the provisions of Section 1 of the Practice Direction (No 2) 2007, the date judgment was delivered, and even the date an election result was declared ought to be excluded in the computation of time.
As earlier stated, the wordings of Section 1 of the Practice Direction (No 2) 2007 are very clear and unambiguous, and no extra meaning should be 
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imported into the said provisions.  If the intendment of the draftsmen is to reckon with the date the judgment was delivered by an Election Petition Tribunal, it would have been clearly stated i.e. that the said day would be included when computing the time to appeal against the decision of the lower tribunal. Again, the general principle is to exclude the date of the occurrence of an event, but where such date is to be included, it would be clearly stated. This is the same position in the persuasive foreign authority of Ladyman vs. Wirrd Estates Ltd
 where the court held as follows: 

“Nothing which I have said in this judgment is intended to cast any doubt on the general principle which I find well established in the cases that in the absence of any indication to the contrary a term limited to commence from a certain date commences on the first moment of the day following, but in this case I find a clear indication in the document itself that the parties had a different intention, and, accordingly, I find that the notice was good, and the action must be dismissed with costs”. (Underlining ours for emphasis). 

We also refer to the various States High Court (Civil Procedure) Rules and especially to Form 1 referred to as General Form of Writ of Summons where it is clearly stated as follows:

“You are hereby commanded that within 8 (eight) days after the service of this writ on you, inclusive of the day of such service…..” (Underlining mine for emphasis).

The intention of the draftsmen of Section 1 of Practice Direction (No 2) 1997, is not to have the date, judgment was delivered, included in the computation of time, in filing a notice of appeal, arising from an election petition. Also in the case of Action Congress V. Jang Supra  was predicated on the presentation of an election petition, and not on the filing of a Notice of Appeal, the Court entered judgment on the assumption that by the use of the words ‘from’ and within’, the day the event occurred or happened must be included. 
The provision of Section 149 of the Electoral Act, 2006 which deals with the presentation of an election petition is unambiguous and not vague, contrary to what the decision of their lordships suggested. It would be seen for the umpteenth time, that were the intention of the lawmakers is to include the day an election result is declared is to be included in computing the 30 days period within which an election petition is to be presented before an election tribunal, then that section would have read thus:

“An Election Petition under this Act shall be presented within thirty 30 days from and including the date the result of the election is declared”.

The lawmakers deliberately omitted to couch that section this way, so that the day an election is declared would be excluded. It is trite that where the word ‘including’ is not clearly stated in the provisions of a document, it cannot be read into it, as same would mean re – writing the document. In the Supreme Court decision of Global Excellence Comm. Ltd v Duke
 
“…it will be definitely wrong to read between the lines and in the process smuggle matters which were not intended by the legislators into the provisions of Section 308 of the Constitution. Extraneous matters should not be imported into a legislation but should be given their simple grammatical meaning.…….If the legislators had meant to preclude a Governor of a state from instituting an action against any body in court, because he cannot sue, it would have said so”. (Underlining ours for emphasis).

It can also be said more convincingly, that If the President of the Court of Appeal in his wisdom had intended that the date of the judgment be included, t would have been stated clearly in the said provision by using the words “including the date the decision was given”. The decision in Action Congress v. Jang (supra)
 that the word ‘from’ in Section 141 of the Electoral Act, 2006 means: 

“From the day and includes part thereof, the result of the election was declared even it if took place at the last minute of the day” . (Underlining ours for emphasis).

Without mincing words, the decision in the case of Action Congress V Jang is to say the least too technical whereas the courts should lean on the side of substantial justice and not technical justice.  With respect, all the reasoning of the court in the above mentioned case borders on “their view” The view of their Lordships in Jang’s case which can be seen at pg. 508 of the judgment per Honourable Justice Ngwuta obviously confused   assaulted the age long accepted principle of Law at pg. 508 of the judgment thus: Hear His Lordship
“In my humble view, the 30 day period include the whole day or part of the first and last days”. 

The practice direction used in arriving at the decision in Jang’s  case was not designed by the President of the Court of Appeal to ignore the classical decisions of the court in Aigoro Vs.University of Lagos, AC Vs.Adebayo and Boni Haruna Vs.Ali. 

In these cases, their Lordships of the Supreme Court and Court of Appeal stated unequivocally that practice Directions are nothing but directions as their names implies. They are  to aid justice and not to scuttle same.Infact,in Boni Haruna’s case, the Jos Division of the Court of Appeal went further to say that practice directions is subordinate to court rules and statutory provisions. Practice direction is therefore meant to strengthen judicial powers not to abuse it.  .That is where we are today! With humility and trepidation, the view, I dare say that any judicial view that is not on the side of substantial justice is absolutely an abuse, and the court is enjoined to refrain from using such. The cases of Atalaha v. Asi
, Ogbebor v. Danjuma
, Kumaila v. Sheriff
  which their lordships of Court of Appeal Jos Division followed in arriving at their decision in Action Congress V. Jang (supra) are inapplicable in the interpretation of the word ‘from’. The interest of justice would have been better served if the clear provision of the Interpretation Act on this issue is strictly followed. 

We shall now examine the rational behind the decisions in Omoworare v. Omisore (Supra), Kazeem v. Gbadebo (Supra), Sijuwade v. Oyewole (Supra). As earlier stated, this is also another position of the law, as the Court of Appeal, Ibadan Division stated in these cases.  The court held that the date the judgment of the lower tribunal was given ought to be excluded, and was rightly excluded. The Court of Appeal, Ibadan Division in following the doctrine of stare decisis followed the decision of the Apex Court in the case of Buhari v. Obasanjo
 where the court held as follows:
“The judgment of the Court of Appeal in the Petition was delivered on 20th December, 2004. Three months from thence ended on 20th March, 2005….”.  


It is very clear from the pronouncement of Uwais CJN (as he then was) in computing a 3 (three) month period from 20th December, 2004, when the Court of Appeal delivered its judgment in the case, clearly excluded that 20th December, and that was why the 3 (three) month period ended on 20th March, 2004.  Had their lordships taken into consideration the date the judgment was delivered in the election petition appeal, then a 3 (three) month period would have ended on 19th March, 2005 and that would have put paid to Buhari’s petition at its infancy.

It is trite and I assent with profound respect that the different, and indeed all the divisions of the Court of Appeal are bound by the pronouncement of the full panel of the Apex Court. The facts and legislation considered by Uwais CJN in Buhari’s case are similar to the one considered in Jang’s case.

Also the cases of Auto Import Export v. Adebayo (Supra); Niger Insurance Company v. NAL Merchant Bank (Supra); Buhari v. Obasanjo (Supra), Auto Import Export v. Adebayo (Supra), Azeez Akeredolu v. Lasisi Akinrem
i, where was clearly stated that the day judgment was delivered in those two cases ought, and was rightly excluded.

The Court of Appeal, Ibadan decision was on a terra –firma when it followed the decision in Buhari v. Obasanjo (Supra), Auto Import Export v. Adebayo (Supra), Azeez Akeredolu v. Lasisi Akinremi (1958) 2 NWLR (Pt. 10) 787 SC as those three decisions of the Supreme Court have not been overruled.  Like Buhari v. Obasanjo (Supra), Azeez Akeredolu v. Lasisi Akinremi (Supra) is a decision of the full panel of the Supreme Court.

It is also stated that the decision of the Ilorin, Benin and Jos Divisions which included the date judgment was given, and which struck out the different appeals of the appellants, which came up before them, was an over-use of judicial powers.
The case of Akeredolu v. Akinremi (Supra) had settled all controversies in the computation of time, when it held at pg. 1285 para 40 that:

“ i.
Where a period of time is prescribed by statute and that period is to be computed by reference to an event which has happened, then the question whether the computation included or excluded, the day on which the event happened would depend on the true intention of the legislature;

ii.
Where the time prescribed is for the benefit of the person affected by the computation, then as much time should be given as the language of the statute admits. Generally, the computation would always exclude the date on which the event happened;

iii.
When a construction of the time prescribed would work detrimentally against the person affected by the computation then the construction which avoids the detriment would be preferred”.


It has been held over and over again that our courts of law are bound to do substantial justice in ordinary civil matters. As a matter of fact, justice done by the court must be tripartite in nature. Justice to the parties, to the Society and the Development of our legal jurisprudence especially in an election petition which is of utmost public interest as declared by the  court of Appeal itself in Calabar Division. This was the observation of Niki Tobi JSC in the Presidential Election Appeal of Abubakar v. Yar’Adua (2008)
 

“Gone are the days when courts of law were only concerned with doing technical and abstract justice based on arid legalism. We are now in days when courts of law do substantial justice in the light of the prevailing circumstances of the case. It is my hope that the days of the courts doing technical justice will not surface again.”

The case of Akeredolu v. Akinremi (Supra), also laid down the principle that where the computation of time would work to the detriment of the party concerned, then the detrimental construction must be avoided. Page 1285, para 40 (iii)    

iii.
When a construction of the time prescribed would work detrimentally against the person affected by the computation then the construction which avoids the detriment would be preferred”. (Underlining ours for emphasis).


The following persuasive foreign authorities will also help in appreciating this discourse Stewart v. Chapman (1951) 2 all ER Pg. 613 at 615 Para H where parke B said:

“The point may now be considered as settled by a course of recent decisions, all proceeding upon the same principle, that the day from which the computation is made ought, in cases like the present, to be excluded; and such appears to me to be the reason and good sense of the matter”.(Underlining ours for emphasis).


Cartwright v. Mac Cormack (1963) 1 all ER Pg. 11 at 14 Paras E – F:
“It is not necessary to lay down any general rule upon this subject: but upon technical reasoning I rather think, it would be more easy to maintain, that the day of an act done, or an event happening, ought in all cases to be excluded, than that it should in all cases be included. Our law rejects fractions of a day more generally than the civil law does.” (Underlining ours for emphasis).

In conclusion, it is my view that the provisions of Section 1 of the Practice Direction (No 2) 2007 is clear and unambiguous, likewise the provisions of Section 149 (d) of the Electoral Act, 2006. An Appeal Election may be presented the day judgment was delivered and but such date ought not to be included, in the computation of the 21 days period, within which an appeal is to be brought. In fact in most cases judgment delivered by the Lower Tribunal are not always ready or made available to the parties

Justice must not only be done, it must be clearly and manifestly seen by all to have been done. 

As stated by Lord Heward L.C.J. in R VS.SUSSEX JUSTICE EXPERTE MCCARTHY
“It is important that justice should be done, it is hardly
Less important that it should manifestly appear to be done.”
In  R VS.SUSSEX JUSTICE EXPERTE MCCARTHY.
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