PAPER PRESENTED BY LAYI BABATUNDE, SAN;1 AT THE NATIONAL SYMPOSIUM ORGANISED BY MUSTAPHA AKANBI FOUNDATION (MAF) ON: “THE COURTS AND MANAGEMENT OF ELECTION PETITIONS, CHALLENGES, PROSPECTS AND SOLUTION”
TOPIC:

“ABUSE AND MISUSE OF JUDICIAL POWERS ARE INIMICAL TO THE DEVELOPMENT AND GROWTH OF ELECTORAL LAWS”
“If we are to keep our Democracy, there must be one commandment: Thou shall not ration Justice.2
00.1
INTRODUCTION:

I wish to express my gratitude and appreciation to the Mustapha Akanbi Foundation (MAF), Organisers of this symposium for inviting me to present this paper. The symposium has come at a very auspicious moment, when plans are on hand, against the next General Elections, following which Election Petitions will again of necessity follow. One cannot but hope that the efforts of the MAF will have a positive bearing and effect on our next Election and how disputes arising therefrom are settled.

Having regard to the fact that All Courts/Tribunal (whether the Regular Courts or

the Election Petition Tribunals) are all creation of Law – Constitutional and/or

Statutory and that Courts or Tribunals cannot without consequence3
 act outside

of the Law creating them, it is only apposite to begin this presentation by an

examination of the Legal Framework within which the Election Petition Tribunals

function and the circumstances which informed their creation.
HISTORICAL BACKGROUND TO SETTING UP OF ELECTION PETITION TRIBUNALS; CONSTITUTIONAL AND STATUTORY FRAMEWORK FOR EXERCISE OF JUDICIAL POWERS BY ELECTION PETITION TRIBUNALS: 
Before 1977, Election Disputes were resolved by the Regular Courts. It was the Electoral Decree of 1977 that introduced the use of Tribunals in resolving Electoral Disputes consisting of the Chairman and Two members. They were all appointed by the Chief Justice of Nigeria (CJN). The decision of the Tribunals were final, save regarding Election of President and Vice President in which case Appeal lies to the Supreme Court within 14 days of the Judgment of the Tribunal while the Supreme Court was bound to deliver its Judgment within 14 days from the date the Appeal was filed.
00.4
The 1977 Act was replaced by the Electoral Act, 1982 which was enacted

by the National Assembly. This Act gave the first instance Jurisdiction to hear

Election Petitions to the State High Courts and the High Court of the Federal
Capital Territory, Abuja. These were constituted in each case by a single Judge,

except with regard to the Petitions in respect of the Office of the President, Vice

President, Governor or Deputy Governor, in which case the Chief Judge was

given the power to determine the number of Judges to constitute the Court of

Appeal and from thence to the Supreme Court as of right. Sections 129(3) and

132(1) and (2) of the 1982 Act, provided time limits for the completion of the

case in the High Court, the Court of Appeal and the Supreme Court, being not

later than 30 days from the date of the Election, and not later than 7 days from

the date on which the appeal in either case was filed, respectively. There were

also time lines having regard to the presentation of a Petition by a candidate (14

days from declaration of the result of the Election); filing a reply to the Petition

(6 days after the service of the Petition on the Respondent) and notice of the

hearing of the service of the Petition be given by the Registrar (not later than 10

days before the hearing); contained in Section 119(4), 135 and 139(1) of the

1982 Act.
00.5
However, all the time limits were on 30th September, 1983 declared

unconstitutional by the Supreme Court for offending the Principles of Separation

of Powers between the Executive, Legislature and the Judiciary and the

Fundamental Right of the parties to fair hearing under Section 33(1) of the 1979

Constitution.3(a)

00.6
The Constitution of the Federal Republic of Nigeria, 1999, introduced a

departure from the past practice of providing for the composition of Election

Tribunal in legislation, by providing in Section 285 and the Sixth Schedule, the

jurisdiction and composition of the Election Tribunals – namely, the National

Assembly Electoral Tribunals and the Governorship and Legislative Houses

Election Tribunals. Although the Constitution increased the membership of the

Tribunals from hitherto 3 to 5, it is significant to note that the quorum provided

for the Tribunals by the Constitution is the Chairman and two other members.
00.7 The Constitution of the Federal Republic of Nigeria, 1999 (hereinafter

referred to as “the Constitution”) with a view to safeguarding the independence of the various arms of Government, separates the function of the three arms of Government i.e. Executive, Legislature and the Judiciary.4 By the provisions of Section 6 (1) & (2) of 1999 Constitution the Judicial Powers of the Federation and of the States are vested in a hierarchy of Courts with the Supreme Court of Nigeria at the apex, to act as a check on the activities of the other organs of government, so as to promote good governance and respect for individual rights and Fundamental Liberties.5 In some cases, special Courts or Tribunals are set up to deal with specific circumstances on adhoc basic.
00.8 As a means of compelling fidelity to the Constitution by Judicial Officers,
the 5th Schedule of the 1999 Constitution requires all Judicial Officers on appointment, to take Oath of Allegiance and Judicial Oath contained therein. In other words, every Judicial Officer at the on-set is made to bear in mind that the authority given him to exercise judicial powers is a sacred responsibility which must not be abused. It must be jealously guarded. To ensure that Judicial Officers keep to their Oath of Office, a Code of Conduct for Judicial Officers in the Federation is provided.  Any violation of any section of the Code of Conduct constitutes judicial misconduct or misbehaviour and will entail disciplinary action.6
 It is on the question of disciplinary action for judicial misconduct or misbehaviour that the National Judicial Council (NJC) comes in.
00.9
The matrix of the NJC can be traced to the unfortunate events after the

1983 general elections, in which divergent orders were given by the courts from

different states of the Federation on disputes arising from the Elections and on

similar facts. The National Judicial Council (NJC) is set up by the virtue of Section

153 of the 1999 constitution to insulate the Judiciary from the whims and

caprices of the Executive arm of Government and to guarantee the independence

of the Judiciary7
, which is necessary for the survival and flourishing of any

Democracy. The NJC is charged, inter-alia with powers pertaining to

Appointment of Judicial officers all over the country, to pay their salaries and to

Discipline erring Judges. In relation to states, however, the NJC acts in

consultation with the Judicial Service Commission (JSC) of each State. State JSC

and the NJC have oversight powers over Judges’ conduct, although complaints against Judges are regularly sent to the NJC. The NJC investigates the complaint and, where it sustains it, makes recommendations to the President or State Governor (as the case may be) for appropriate
disciplinary action. The President or Governors as the case may be, thereafter

implements the recommended disciplinary action. Complaints against lower court

judges (“Judges” as used here broadly cover lower courts’ judicial officers, below

the rank or position of High Court) are sent to the State JSCs. In the case of the

Federal Capital Territory, to the Federal Judicial Service Commission (a similar

body to the JSC, responsible for Federal Courts).
1.00
Section 285 of the Constitution, has set up various Tribunals to deal with

grievances arising from the Governorship, National Assembly, and State

Assembly Elections. Appeals from these tribunals go to the Court of Appeal,

which is the final court in those elections (i.e. Governorship, National Assembly

and State Assembly).
 No further appeal is permitted from the Court of

Appeal to the Supreme Court.8 Nevertheless, any grievance against the

Presidential Election by any candidate is made to the Court of Appeal by way of

petition and the decision of the Court of Appeal can be appealed against to the

Supreme Court by a dissatisfied petitioner or respondent.
1.01
Composition and Jurisdiction of Election Tribunals 
Section 285 of the 1999 Constitution provides: 

i.
There shall be established for the Federation one or more election tribunals to be known as the National Assembly Election Tribunals which shall, to the exclusion of any court or tribunal, have original jurisdiction to hear and determine petitions as to whether – 

(a) any person has been validly elected as a member of the National Assembly;

(b) the term of office of any person under this Constitution has ceased;
(c) the seat of a member of the Senate or a member of the House of Representatives has become vacant; and

(d) a question or petition brought before the election tribunal has been properly or improperly brought. 

ii. There shall be established in each State of the Federation one or

more election tribunals to be known as the Governorship and Legislative Houses Election Petition Tribunals which shall, to the exclusion of any court or tribunal have original jurisdiction to hear and determine petitions as to whether any person has been validly elected to the office of Governor or Deputy Governor or as a member of any legislative house.

iii. The composition of the National Assembly Election Tribunals,

Governorship and Legislative Houses Election Tribunals shall be as set out in the Sixth Schedule to this Constitution.

iv. The quorum of an election tribunal established under this Section

shall be the Chairman and two other members. 

v.The Sixth Schedule to the Constitution provides that a National Assembly Election Tribunal and a Governorship and Legislative Houses Election Tribunal shall consist of a Chairman and four other members. 
    Section 239 of the Constitution provides:

(1) Subject to the provisions of this Constitution, the Court of Appeal shall, to the exclusion of any other court of law in Nigeria, have original jurisdiction to hear and determine any question as to whether – 

(a) any person has been validly elected to the office of President or Vice-President under this Constitution; or
(b) the term of the President or Vice-President has ceased; or
(c) the office of President or Vice-President has become vacant. 
(2) In the hearing and determination of an election petition under paragraph (a) of subsection (1) of this section, the Court of Appeal shall be duly constituted if it consists of at least three justices of the Court of Appeal.

1.02
Section 246 (1) (b) of the Constitution provides that appeals to the Court of Appeal shall be as of right from decisions of the National Assembly Election Tribunals and Governorship and Legislative House Election Tribunals on any question as to whether – 

(i) any person has been validly elected as a member of the National Assembly or of a House of Assembly of a State under the Constitution,

(ii) any person has been validly elected to the office of Governor or Deputy Governor, or 

(iii) the term of office of any person has ceased or the seat of any such person has become vacant.

1.03 Section 246 (3) provides that the decisions of the Court of Appeal in respect of appeals arising from election petitions shall be final.

1.04 Section 233 (1) (e) of the Constitution confers exclusive jurisdiction on the Supreme Court to hear and determine appeals from the Court of Appeal arising from decisions on any of the questions referred to in Section 239 (1) (supra). 
1.05 The power to appoint the Chairman and members of the National Assembly and Governorship and Legislative Houses Election Tribunals respectively is vested in the President of the Court of Appeal by virtue of paragraphs 1 (3) and 2 (3) of the Sixth Schedule to the Constitution. Customarily the Tribunals are made up of five members, even though three members may form a quorum. Similarly, even though the Presidential Election Tribunal is properly constituted if it consists of at least three Justices, the practice has been to have a full court. It has also been the practice, depending on the volume of petitions, that one or two tribunals are set up for a State and have the onerous duty of determining all petitions arising from the Governorship, National Assembly and Legislative Houses elections.
1.06 The Applicable Law and Rules of Practice and Procedure in the Election Tribunals
Pursuant to Section 151 of the Electoral Act the procedure to be adopted for election petitions and appeals arising therefrom shall be those set out in the First Schedule to the Act. Paragraphs 50 and 51 of the First Schedule provide as follows: 

S. 50.
“Subject to the provisions of this Act, the practice and

procedure of the Tribunal or the Court in relation to an

election petition shall be as nearly as possible, similar to the

practice and procedure of the Federal High Court in the

exercise of its civil jurisdiction and the Civil Procedure Rules

shall apply with such modifications as may be necessary to

render them applicable having regard to the provisions of this

Act, as if the petitioner and the respondent were respectively

the plaintiff and the defendant in an ordinary civil action.

S. 51. 
Subject to the provisions of this Act, an appeal to the

Court of Appeal or to the Supreme Court shall be determined in

accordance with the practice and procedure relating to appeals

in the Court of Appeal or of the Supreme Court, as the case

may be, regard being had to the need for urgency on electoral

matters.” 

1.07
Additionally, by virtue of the powers vested on the President of the Court of Appeal by the provisions of Section 285 (3) of the Constitution, Practice Directions have been issued to guide the proceedings before the various Election Petition Tribunals both at first instance and at the Appellate level: See: Election Tribunal and Court Practice (Amendment) Directions 2007 for Presidential, National Assembly, Governorship and State Houses of Assembly petitions; and Practice Direction No. 2 of 2007 for election petition appeals to the Court of Appeal.9

   

The application of the practice and procedure of the Federal High Court is subject to the Electoral Act and where there is any conflict between the civil procedure rules and the Act, the Act will prevail.10
  In the application of the civil procedure Rules, either of the Federal High Court or of the Court of Appeal, regard must be had to the need for urgency in disposing in Electoral matters. The Practice Direction is an adjunct to the Electoral Act 2006 and the relevant civil procedure rules. The objective of the Practice Direction is to guide and regulate compliance with and observance of the First Schedule to the Electoral Act and the Federal High Court Rules.11 Where there is a direct conflict between the provisions of the Rules and the Practice Directions, the Rules would prevail. However, where neither the First Schedule to the Electoral Act nor the Federal High Court Rules makes provision for a particular situation, where the Practice Direction contains relevant provisions they must be obeyed.12 

1.08 Time limit for filing petitions

Section 141 of the Electoral Act provides that an election petition must be filed within 30 days from the date the result of the election is declared. 

Certainly the office in contention often determines the complexity (witnesses, evidence and preparation) of the petition. In the circumstance, a petition challenging a Presidential or Governorship Election, would necessarily involve more than a petition challenging the election of a member of the National Assembly or a State House of Assembly. In the case of the Presidential election, the fact that evidence might be required from each of the 36 States of the Federation as well as the Federal Capital Territory makes such a petition a Herculean task. 

1.09 Preliminary Objections

Paragraph 9 (5) of the First Schedule to the Electoral Act provides for the filing of a Conditional Memorandum of Appearance by a Respondent who has a preliminary objection against the hearing of a petition on grounds of law. The objection once raised in this manner must be heard and determined before the parties to the petition take any further step.13
 The procedure for the filing of a Conditional Memorandum of Appearance and raising a preliminary objection thereby is derived from the Ordinary Civil Procedure Rules. 
2.00
Pre-Hearing Session 
The Election Tribunals and Court Practice Direction 2007 make provision for a pre-hearing session or series of pre-hearing sessions for: 

(a) the disposal of all matters which can be dealt with on

interlocutory applications;

(b) giving such directions as to the future course of the

petition as appear best adapted to secure its just, expeditious and economical disposal in view of the urgency of election petitions;
(c) giving directions on order of witnesses to be called and

such documents to be tendered by each party to prove their cases having in view the need for expeditious disposal of the petition;

(d) fixing clear dates for hearing of the petition - Paragraph 3
(2) Election Tribunal and Court Practice Directions 2007.  
Sub-paragraphs (6) and (7) set out in greater detail the Preliminary issues that may be disposed of during a pre-hearing session.  The notion behind the Rules is that election Tribunals must be proactive in moving the judicial process forward. The objective of the pre-hearing sessions is clearly stated in paragraph 3 (2) (b) above. Firm control and effective use of the pre-hearing session are supposed to ensure smooth and timely disposal of petitions. Once all Preliminary matters have been dealt with at this stage, the hearing of the petition itself should proceed at a steady pace from day to day as stipulated in the Electoral Act.  A vital aspect of the pre-hearing session is the formulation and settlement of issues for Trial. The frontloading requirement of the Practice Directions affords the Tribunal a unique opportunity to guide the parties in narrowing down the issues in contention. Efficient utilisation of this opportunity would greatly reduce the time required to determine the petition when the Trial commences. The Tribunal is required to issue a report to guide the subsequent course of proceedings at the conclusion of the pre-hearing session.14
 Serious attention must be paid to the compilation of the Report to ensure that it contains a detailed compass of the Trial. Immediately the report is issued, the Tribunal should, as far as possible, ensure that the parties adhere to it strictly and discourage any resort to the delay tactics typically employed in ordinary civil proceedings. However, it must be borne in mind that the overall justice of the case should never be sacrificed in the name of strict adherence to the Report. A departure may be permitted in exceptional circumstances. 

2.01 Enlargement of Time

Paragraph 43 (1) and (2) of the First Schedule to the Electoral Act provides: 

43.(1)
“The Tribunal or Court shall have power, subject to the

provisions of Section 141 of this Act and paragraph 14 of this

Schedule, to enlarge time for doing any act or taking any

proceedings on such terms (if any) as the justice of the case may

require except otherwise provided by any other provision of this

Schedule.

(2)
An enlargement of time may be ordered although the

application for the enlargement is not made until after the time

appointed or allowed.” 

The functions of the members of the Election Petitions Tribunals are to decode and interpret the provisions of the Constitution and the Electoral Act, 2006 as it relates to electoral dispute resolution. That is their primary responsibility; for it is settled law that the duty of the courts is simply to interpret the law or constitution as made by the legislature or framers of the Constitution. It must therefore be borne in mind always that the courts cannot amend the Constitution or statute neither can they change the words used in drafting same, per Onnoghen, JSC; in AGRO ALLIED DEVELOPMENT ENTERPRISES LTD. Vs. M.V. NORTHERN REEFER & 2 ORS. (2009) 5-6 S.C. (Pt. I) 110 @ 121. 

2.02
In dealing with the exercise of the Jurisdiction of an Election Petition Tribunal, it has been held per Adekeye, JCA; (as she then was) in BUHARI Vs. YUSUF (2003) 14 NWLR (Pt.841) 446  C.A., that –

“The procedure in an Election Petition is largely governed by a law made specially to regulate the proceedings. The jurisdiction of an Election Tribunal to deal with Election matters is of very special nature different from that in ordinary civil cases. The proceedings are special for which special provisions are made under the Constitution. It is such that in certain circumstances, the slightest default in complying with a procedural step which otherwise could either be cured or waived in ordinary civil proceedings could result in fatal consequences to the petition. An election can be regarded as a proceeding sui generis, not seen as a civil proceedings. See BUHARI Vs. YUSUF (2003) 14 NWLR (Pt.841) 446.” Per Adekeye, JCA.
This approach perhaps informed the decision of the Presidential Tribunal (Court of Appeal) in how it decided the case of HOPE DEMOCRATIC PARTY Vs. INEC & 4 ORS. (2009) 3-4 S.C. 106. The short facts were that Hope Democratic Party (“the Petitioner” at the Court of Appeal (the Election Tribunal) omitted the word “National” from the name of the 1st Respondent (Independent National Electoral Commission) in one of the documents/processes filed before the Election Tribunal. The Petitioner also erroneously sued the 2nd Respondent (the Chairman of INEC) in his personal capacity rather than his official capacity, which led the Election Tribunal amongst other reasons, to strike out the Petitioner’s Petition. On appeal to the Supreme Court, Onnoghen, JSC., in his leading Judgment, held as follows:
‘“It must be borne in mind that the facts demonstrate in no uncertain terms that the Appellant intended to sue the Independent National Electoral Commission (INEC) instead of Independent Electoral Commission (INEC) particularly as the a acronym INEC added to Independent Electoral Commission clearly demonstrates. It is in no doubt whatsoever, that the said acronym INEC refers to no other body than Independent National Electoral Commission which the Court can under the provisions of Section 74 of the Evidence Act, take notice of. It should be noted that though Election Petitions are said to be sui generis they are concerned with the political rights and obligation of the people – particularly those who consider their rights injured by the Electoral process and need to ventilate their grievances. Such people ought to be encouraged to do so with some latitude knowing that in the process of initiating proceedings to ventilate their grievances mistakes, such as those in the instant case may occur. Since the intention of the Electoral Act and other laws employed in litigation are geared towards ensuring that substantial Justice is done to the parties at the expense of technicalities, any conclusion that leads to shut out an aggrieved party from the temple of justice by not hearing him on the merit ought not to be encouraged  in the interest of peace and democracy’” (Underlining mine for emphasis) 15

 It is worthy of note that this Petition was recently struck out by the Supreme Court pursuant to Order 8 Rule 9(5) of the Supreme Court Rules, upon the death of the former President of the Federal Republic of Nigeria, Alhaji Musa Yar’Adua.

The Supreme Court before then, per Oguntade, JSC; in AMAECHI Vs. INEC (2007) 7-10 S.C. 172 had provided thus:
“This Court and indeed all Courts in Nigeria have a duty which flows from a power granted by the Constitution of Nigeria to ensure that citizens of Nigeria, high and low get the justice which their case deserves. The powers of the Court are derived from the Constitution not at the sufferance or generosity of any other arm of the Government of Nigeria. The Judiciary like all citizens of this country cannot be a passive on-looker when any person attempts to subvert the administration of justice and will not hesitate to use the powers available to it to do justice in the cases before it.” Per Oguntade, JSC.
2.03
For a better appreciation of the circumstances whereby “Abuse” or Misuse of Judicial Powers may arise, the distinction between “Judicial Power” and “Jurisdiction” must be borne in mind. This distinction was amply demonstrated by Onalaja, JCA; (as he then was) in the case of ONYENUCHAYA Vs. MILITARY ADMINISTRATOR IMO STATE (1997) 1 NWLR (Pt.482) @ 443 Para. E-H, relying on the Supreme Court decision per Idigbe, JSC; (of blessed memory) in BRONIK MOTORS LTD. & ANOR Vs. WEMA BANK LTD. (1983) 6 S.C. 158 wherein he said:: “Let it be reiterated that Judicial Power is different from the Jurisdiction which a Court or Tribunal has in adjudicating as by Idigbe, JSC; wherein he observed in BRONIK MOTORS LTD. & ANOR Vs. WEMA BANK LTD. (1983) 6 S.C. 158, as follows:-

“I find  myself, however, in agreement with the submissions in reply of Learned Counsel for the Respondent that ‘although the terms ‘Judicial Power’ and ‘Jurisdiction’ are frequently used interchangeably and jurisdiction is defined as the power to hear and determine the subject matter in controversy between parties to a suit” there is a clear distinction between the two concepts and that ‘Jurisdiction is the authority of a Court to exercise Judicial Power which is the totality of powers a Court exercises when it assumes Jurisdiction and hears a case.’ Judicial Power, as is well known is indeed a very wide expression for apart from its meaning as the power which every sovereign authority must of necessity posses to enable it settle and decide controversies between it subjects and also between its subjects and itself (see Griffith, CJ; in HUDDARTH PARKER & CO. LTD. Vs. MOORHEAD (1909) 8 CLR 330 @ 357 in which is to be found the definition of the subject, universally acknowledged as adequate) it is also coextensive with the power of the State to administer public justice and again with the power of the State to make laws and execute them as well  (see Isaacs, J; in HUDDARTH PARKER & CO. SUPRA).” Per Onalaja, JCA.
2.04
Now having regard to the above background, one may then examine what constitutes Abuse and/or misuse of Judicial Powers and in what way they are inimical to the growth and development of Electoral Laws and how they may be curbed; when they do occur.
2.05
I should say from the on set that I am of the settled view, that while on some occasions, judicial process may be tainted by Abuse and/or misuse of Judicial Powers due to sheer human failings,16 the Legislation setting up the Tribunals may in themselves be harbingers of such abuse and/or misuse. Having regard to the swiftness with which the Legislature has reversed the judiciary on occasion where its Judgment are perceived to be unpalatable.
I am inclined to proffer that the Abuse of Judicial Powers while inimical to the growth and development of the Electoral process, it may not necessarily stifle the growth and development of Electoral Laws if the Legislature is patriotic and/or alive to its Law making responsibility.
A good example is Paragraph 13(2) of Schedule 4 of Decree No.18 of 1992 which provides:

“2.
The Tribunal in the trial and determination of the Petition shall not

be obliged to confine the Petition and reply, if any, and may, with or

without ordering or allowing –

(a) the amendment of any statement of facts and grounds relied

upon in support of the Petition or the amendment of any admission or denial contained; or

(b) the facts or grounds set out in the reply (but subject always

and having due regard to the time limited by paragraph 1 of this Schedule for presenting an Election Petition), inquire into any other issue otherwise raised or apparent or any matter otherwise appearing, as the Tribunal may deem necessary for the purpose of the full and proper determination of the Petition.”

This provisions clearly makes admissible otherwise inadmissible evidence thereby making Petitions to be at large and providing a fertile ground for an unconsciousable Judicial Officer to turn himself to an Advocate of one of the contenders. This provision no doubt runs in the face of all known and settled Rules of fair Judicial Adjudication one of which pillar in the impartiality of the Court. The Law as we know it is that a Litigant succeeds or fails on its own wicket and cannot build a case instalmentally.17
 While a fair Court may use the provision to attain the ends of Justice by shunning Technicality,17(a) a corrupt Judge may use the same provision to unduly favour a party thereby failing to hold the scale of Justice evenly. Afterall, “The great tides and currents which engulf the rest of men do not turn aside in their course and pass the Judges by.”17(b)  
2.06
It is tempting to wave off the above provision as one of the vestiges of the Military era, but then what can one make for example, of the following provisions which forms part of the First Schedule of the Electoral Act, 2006 viz:
“S. 22(1)
The Tribunal or Court may, from time to time, by order made

on the Application of a party to the Election Petition or at the instance

of the Tribunal or Court, postpone  the beginning of the hearing to such

day as the Tribunal or Court may consider appropriate having regard at

all times to the need for speedy conclusion of the hearing of the

Election Petition.

(2)
A copy of the order shall be sent by the Secretary by

registered post or messenger to the Electoral Officer or the

Resident Electoral Commissioner or the Commission who shall

publish the order in the manner provided in Paragraph 20 of this

schedule for publishing the notice of hearing, but failure on the

part of the Electoral Officer or Resident Electoral Commissioner

or the Commission  to publish the copy of the order of

postponement shall not affect the proceedings in any manner

whatsoever.
(3)
The Secretary shall post or cause to be posted on the tribunal

notice board a copy of the order.
(4)
Where the Tribunal or Court gives an order of postponement

at its own instance, a copy of the order shall be sent by the

Secretary by registered post or messenger to the address for

service given by the Petitioner and to the address for service, if

any, given by the Respondents or any of them.

(5)
The provisions of paragraph 21 of this Schedule shall apply to

an order or a notice of postponement as they do to the notice of
hearing.

S. 23
If the Chairman of the Tribunal or Presiding Justice of the

Court h as not arrived at the appointed time for the hearing or at the

time to which the hearing has been postponed, the hearing shall be by

reason of that fact stand adjourned to the following day and so from

day to day.
S. 24(1)
No formal adjournment of the Tribunal or Court for the

hearing of an Election Petition shall be necessary, but the hearing shall

be deemed adjourned and may be continued from day to day until the

hearing is concluded unless the Tribunal or Court otherwise directs as

the circumstances may dictate.
   (2)
If the Chairman of the Tribunal or the Presiding Justice of the Court

   who begins the hearing of an Election Petition is disabled by illness or

   otherwise, the hearing may be recommended and concluded by another

   Chairman of the Tribunal or Presiding Justice of the Court appointed by

   the appropriate authority.

S. 25(1)
After the hearing of an Election Petition has begun, if the

inquiry cannot be continued on the ensuring day or, if that day is a

Sunday or a public holiday, on the day following the same, the hearing

shall not be adjourned sine dine but to a definite day to be announced

before the rising of the Tribunal or Court and notice of the day to

which the hearing is adjourned shall forthwith be posted by the

Secretary on the notice board.
    (2)
The hearing may be continued on a Sunday or on a public holiday

    if circumstances dictate.

S. 26(1)
All interlocutory questions and matters may be heard and

disposed of by the Chairman of the Tribunal or the Presiding Justice of

the Court who shall have control over the proceedings as a Judge in the

Federal High Court.

(3) After the hearing of the Election Petition is concluded, if the Tribunal

or Court before which it was heard has prepared its Judgment but the Chairman or the Presiding Justice is unable to deliver it due to illness or any other cause, the Judgment may be delivered by one of the members, and the Judgment as delivered shall be the Judgment of the Tribunal or Court and the member shall certify the decision of the Tribunal or Court to the Resident Electoral Commissioner, or to the Commission.”
2.07 The combined effect of the above provisions, is that proceedings can be

unduly delayed to the detriment of one or all of the parties especially having regard to Section 22(1) thereof which allows the Tribunal to “postpone the beginning of the hearing” of a Petition. It is inconceivable that while under Section 141 of the Electoral Act, the Petitioner must mandatorily present his Petition within 30 days of the Election of Result being challenged, the Tribunal set up to hear it may choose to delay the Hearing from the on set. Even when the hearing of the Petition eventually takes off, the Election Petition Tribunal Chairman under Section 23 can continue to adjourn the Hearing from his house, if he chose to. All he needs to do is not to show up at the hearing or show up late.17(c)

2.08
Nothing wears a Litigant out than delayed Justice. While I do not blame

the Chairman for the delay in the disposal of the case of PETER OBI Vs. CHRIS

NGIGE OF ANAMBRA STATE, the case no doubt became notorious for the

time it took to dispose of it from 16/5/2003 when it was filed and 12/8/2005

when Judgment was eventually delivered187
a period of 35 months.18(a)
2.08 The Code of Conduct for Judicial Officers does not define what constitute
“abuse” or “misuse” of judicial powers. However, Rule 1 of the Code in a broad statement provides as follows:

“A Judicial Officer should avoid impropriety and the appearance of   impropriety in all his activities –

1. A Judicial Officer should respect and comply with the laws of the

land and should conduct himself at all times in a manner that promotes public confidence in the integrity and impartiality of the Judiciary.

2.  Social Relationships-
(a) A Judicial Officer must avoid social relationship that are

improper or give rise to an appearance of impropriety, that cast doubt on the judicial officers ability to decide cases impartially, or that bring disrepute to the Judiciary.

(b) A Judicial Officer shall not be a member of any society

or organisation that practises invidious discrimination on the basis of race, sex, religion or ethnic origin or whose aims and objectives are incompatible with the functions or dignity of his office.

Rule 2 of the Code (divided into (a) Adjudicative and (b) Administrative Duties) provides a guide on what may be “impropriety and the appearance of impropriety” by providing 16 paragraphs of the proper mode by which a judicial officer should undertake his duties devoid of abuse and misuse of judicial powers. 

 

3.0 It is worthy of note that Paragraph 2 of Rule 2 of the Code specifically

provides that “A Judicial Officer must avoid the abuse of the power of issuing Interim Injunctions, ex parte.” The Chief Justice of Nigeria and President, NJC, Hon. Justice Katsina-Alu, CON; speaking at the opening of a five-day All Nigeria Judges’ Conference of Lower Courts recently at the National Judicial Institute in Abuja, said the issue of abuse of power by judicial officers was of great concern to the judicial authorities as it had the capacity to undermine the judiciary’s integrity. Karibi-Whyte, JSC; (as he then was) in A.G. FEDERATION V. A.G. ABIA STATE & 35 ORS.,19
 defined the parameters for the exercise of Judicial Power wherein he held that:
“The duty of our courts in the exercise of judicial powers of the Constitution vested in them involves limiting the exercise of such powers to the case made by the parties and not to go outside the claim validly and properly made to consider reliefs not claimed – See JATAU V. MAILAFIYA (1998) 14 NWLR (Pt. 338) 682. It is the sacred duty and binding obligation of our courts to determine only the case  validly and properly made before them by the parties – See Rockonboh Property Co. Ltd. v. R.C.C. (Nig.) Ltd. (1998) 2 NWLR, 683 …”
The Supreme Court has stated the guidelines for the exercise of discretion by a court as follows:
“ … the line between a proper exercise of judicial discretion and an  abuse of that discretion is not readily definable and it may be, that the term “abuse of discretion” means no more than that the decision below fell outside the permissible limits as viewed by the appellate court or that the Court of Appeal is of the opinion that the trial court should have decided otherwise. The resort to “discretion” at all times could turn to be an unruly horse………
… an issue falls within a judge’s discretion if, being governed by no rule of law, its resolution depends on the individual judge’s assessment of what is fair and just to do in the particular case.  A judge has no discretion in making his findings of fact; he has no discretion in his rulings on the law. If a judge, having made any necessary finding of fact and any necessary ruling on law, it seems to me clear that he has to choose between different courses of action, orders, penalties or remedies, he then exercises a discretion. Let me reiterate that it is only when a trial court reaches a stage at which he asks himself, what is the fair and just thing to do or order … that he embarks on the exercise of a discretion. However, where the situation is governed by the rule of law … which touches on the admissibility of a document where the provision of the Evidence Act comes into play, although the court may have its own discretion, such discretion must be exercised according to the ordinary principles laid down in the Evidence Act as set out above. Its judicial discretion is founded upon those principles. And if the appellate court refuses to do so, then the appellate court will set the matter right. See  R. V. STAFFORD JUSTICES (1940) 2 KB 33 @ 43 …”
3.01
Judicial powers, may be said to have been abused and/or misused where for instance the Judex:
(i) Unduly favours one side in the dispute;

(ii) Acts outside the provision of the Law establishing it for as said “a Judge becomes a Law Breaker when he departs from the  Letters of the Law”.20

(iii) Injudicious Exercise of discretion e.g. in granting adjournments;

(iv) Rendering Judgment/Ruling tainted by corruption or other extraneous consideration;
(v) Refusing to list a case for hearing for no just cause;

(vi) Bullying of Counsel and/or witnesses;

(vii) Refusing to approve or otherwise delaying the approval of Applications for Record of Proceedings or to search the Court file;

(viii) Fraternizing with one of the parties or counsel in a dispute whereby the other party’s confidence in the process is threatened;

(ix) Delayed sitting of Court or uncertainty of the time the court will seat;

(x) Refusing to be bound by precedent;

(xi) Allowing cases to follow faces;

These are by no means exhaustive but point in the direction of what may constitute misuse and/or Abuse of Judicial Powers. It must be pointed out however that a wrongful exercise of Judicial discretion per se may not by itself constitute an Abuse or Misuse of Judicial Powers.

3.02 If recent certain disturbing cases of manifest Abuse and/or Misuse of 
Judicial Powers became public knowledge some of which are –
3.03
Case One

In the Anambra South Senatorial Election Tribunal, Prince Nicholas Ukachukwu, was the Petitioner against the election of Dr. Ugochukwu Uba. The Tribunal found for Prince Nicholas Ukachukwu against Dr. Ugochukwu Uba. Dr. Uba appealed to the Court of Appeal. In the meantime, he (Ukachukwu) had been sworn in as a Senator of the Federal Republic of Nigeria. The matter came before the Court of Appeal of three Justices, (Hon. Justice Okwuchukwu Opene, Hon. Justice David Adedoyin Adeniji and Hon. Justice Kumai Bayang Akaahs) disagreed among themselves.

Two of the Justices Hon. Justice Okwuchukwu Opene and Hon. Justice David Adedoyin Adeniji gave judgment to the Appellant (Dr. Ugochukwu Uba) and while the third Justice, Hon. Justice Kumai Bayang Akaahs, disagreed and dissented and gave judgment to (the Respondent) Prince Nicholas Ukachukwu. After the appeal, the National Judicial Council (NJC) received petitions that Justice Opene and Justice Adeniji took bribe. The National Judicial Council set up a committee headed by late Justice Kolawole, a retired Justice of the Court of Appeal. After a thorough investigation by the Committee it was found that Justice Opene who presided at the Court of Appeal took a bribe of N15,000,000.00 (Fifteen Million Naira) and Justice Adeniji took a bribe of N12,000,000.00 (Twelve Million Naira) and three unascertained bags and that Justice Akaahs the youngest of them refused to take bribe and did the Judiciary proud.

Consequently, the National Judicial Council (NJC) recommended to the President of the Federal Republic of Nigeria that these two justices, Hon. Justice Okwuchukwu Opene and Hon. Justice David Adedoyin Adeniji were guilty of corruption and abuse of office and that they should be sacked as Justices of the Court of Appeal. On the 3rd of May, 2005, the President acting under Section 292 of the 1999 Constitution dismissed those two Justices from the Judicial Bench of Nigeria.
3.04
Case Two

The Akwa Ibom State Governorship Election Tribunal was set up after the 2003 Governorship Election and the Tribunal consisted of five members. Whilst the proceedings were still pending in the Tribunal, on the 10th July, 2003 the petitioner petitioned the Chief Justice of Nigeria who is the Chairman of the National Judicial Council (NJC) complaining that four of the five members of the Tribunal i.e. the Chairman, Hon. Justice M. M. Adamu, Hon. Justice D. T. Ahura, Hon. Justice A. M. Elelegwa and Chief Magistrate O. J. Isede had been compromised with large sums of money as bribe by the Governor of Akwa Ibom State.

The National Judicial Council (NJC) investigated the complaints through a committee set up for that purpose and found that the allegations were true and that the Chairman of the Election Tribunal and three other members received bribes during the sitting. They were consequently dismissed from the judicial bench. Another judge who was not a member of the Tribunal, Hon. Justice C.P.N. Senlong of the Federal High Court was also dismissed for corruption and abuse of office because he was found to have associated with one of the contestants in an unethical manner.
3.05
Case Three21

Justice Egbo-Egbo had declared in one of his Judgments still considered as “coup  detat” in some circles, that the current Anambra State Governor, Dr. Chris Ngige should vacate his office as State Governor and hand over to his impeached Deputy, Dr. Okey Udeh. He was promptly recommended for Dismissal by the National Judicial Council (NJC) though President Olusegun Obasanjo chose to compulsorily retire him.
3.06
Case Four
Justice Mohammed Kusherki was compulsorily retired from the Judiciary for his role in the aborted convention of the All Nigeria Peoples Party (ANPP) in July, 2002. The retirement followed a Petition from the party to the NJC over the injunction issued by Kusherki four days to its Convention. Kusherki was said to have misused his Judicial Powers by granting the Injunction.
3.07
Case Five
During the endless transition process put together by Military President, Gen. Ibrahim Badamasi Babangida (rtd.), during which time it appeared as if the Judiciary was polarised. The late Justice Bassey Ikpeme said to have sat at midnight at Abuja, granted Orders stopping the Declaration of the Results of the 1993 Presidential Elections generally believed to have been won by late business mogul, Chief Moshood Kashimawo Abiola.22
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