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INTRODUCTION

Before I go into the business of the day, I wish to place on record my sincere gratitude for being considered worthy of speaking to this distinguished audience at the instance of Hon. Justice Mustapha Akanbi Foundation.  It cannot be otherwise as the person on whom the foundation is established is a veritable advocate of manifest justice and genuine apostle of timeliness. The people who have had cause to deal with him in and outside the court would attest to these imperishable values.

The question of credible elections at all levels of governance in Nigeria and how the election petitions fared in the Nigerian democracy is no longer a naughty domestic issue but an issue that has attracted global attention.  From the United States of America, to United Kingdom, Canada and other developed world, the lingering tune has been that for proper governance at all levels of government, credible election and prompt adjudication of election petitions must be given a place of pride.

Credibility of election and the tenure of determination of election petition have become more vociferous taking into consideration the election experience in Ghana and South Africa amongst other African countries where democracy has been truly entrenched and elections conducted with high degree of credibility and transparency.

Thus, there cannot be a more appropriate time than now for the convergence of all stakeholders, people of like minds and all those who believe in the entrenchment of true democracy and justice to discuss and exchange ideas on how to see that justice is seen to have been done to the parties at the election petition in terms of duration of the determination of the rights of the parties to it.

As the theme of this year symposium is “The Courts and Management of Election Petitions: Challenges, Prospects and Solutions”, there must be a concerted efforts by all the stakeholders in  ensuring that the essence of justice is not lost in the stream of adjudication of election petitions, perhaps conduct of credible election where the votes of Nigerians count will nip in the bud the seeming delay of justice in the determination of election petitions where only a reasonable number of cases devoid of frivolity go to election petitions tribunal and the judges contend with a manageable number of cases.

The topic for discussion, no doubt, is to examine the truism or falsity of the age-long maxim that “justice delayed is justice denied” in the trial of election petition cases.

The importance of this topic lies in the fact that Nigerians have openly criticized the time frame within which election petition cases lasts.  In the face of such criticisms, aspersions are cast on judges, lawyers and all stakeholders in the judicial arm. To most academic commentators and writers, election petition cases are inordinately delayed by lawyers and judges in order to confer advantage on a particular party and foisting a state of fait accompli on the other albeit not without events and circumstances extraneous to the stream of justice and sanctity of court.

It is without hesitation and with all sense of responsibility that I say “false” having regard to the tenor or dictates of the topic which underlining issue borders on “relevance”.  The maxim cannot but be relevant to the trial of election petitions.  However, the application of and/or subscription to same may be an object of criticism.  If the purport of this topic is to examine the workability or efficacy of this maxim in the trial of election petitions and how our courts have fared in the application of the maxim to the trial of election petitions, I would still answer it in the negative, that is “false”.

Coming to the above conclusion is not borne out of sheer sentiment or ascribing to our judges vain grandeur.  Rather, it is a reflection of what happens in various courts or tribunals and from the catalogue of legislation designed to enhance quick dispensation of justice in election petitions.

Through various legislative innovations such as Electoral Act 2006Practice Direction, Schedules to the Electoral Act 2006, Federal High Court Rules, this maxim is encouraged.  Even though the  Constitution of the Federal Republic of Nigeria, 1999 frowns at time limit for the hearing and determination of election petitions it provides time limit for the delivery of judgment/rulings.   For the sake of clarity of purpose, it is pertinent to state that the Election Tribunal and Court Practice Direction, 2007 commencing from the 3rd day of April, 2007 applies to President, Governorship, National Assembly and States Assembly Election Petition.  Sections 1, 2, 3 and 4 provides for mode of filing a petition, Respondent’s reply, Pre-hearing session and scheduling and Evidence at hearing respectively.  The Practice Direction No. 2 of 2007 for the purpose of appeals coming to the Court of Appeal under Section 149 of the Electoral Act, 2006 provides vide Sections 1 – 10 that specific time for taking certain steps and states clearly that the Practice Direction shall be strictly observed by all parties.  It provides for 21 days to appeal from the date of decision, 10 days to file Appellant’s Brief on receipt of record, 5 days for the filing of Respondent’s Brief and 30 minutes for argument.  All these underscore the importance of time as the essence of election petition.

All these give credence to the relevance of the maxim and cannot be relegated to the background in so far as the administration of justice is concerned, particularly in relation to election petition where time, ordinarily should be of the essence.  Time remains a recurrent decimal in the determination of the interests of the key players in the election, that is, the electorate, the victor and the vanquished. 

The electorate timeously want to know whose candidate has the favour of the majority of their lawful votes, the victor with his temporary victory would wish to know where he stands and have his mind at rest as to his true position and, probably settle down for official duties.  The vanquished with his unsatisfactory defeat will also be running against time for the confirmation of his doubt as to his loss or defeat, and, in the meantime, raise hope that the Tribunal would right the wrongs or correct the errors that gave victory to his adversary.

In this permutation and hope provoking situation, the Tribunal has enormous responsibility of balancing the “time” which has suddenly become a bride for all the stakeholders and this within the purview of the enabling law though not totally immuned from events extraneous to law.  While the proceedings last, the Tribunal assumes the position of illusory concept of equality that keeps the pauper in the state of pauperism and the rich in the position in which he has usurped.  The pauper in this sense is the loser whilst the rich is the winner.

The primary function of a court or tribunal is to do justice between the parties to a dispute and not to do abstract justice. The moment a court or tribunal ceases to do justice in accordance with the law and laid down procedure, it ceases to be a regular court to become a kangaroo court. 

The daunting task of court through judges and intricacies embedded in the discharge of judicial functions with a view to achieving justice within reasonable time is eloquently captured in the immortal pronouncement of per Tobi J.C.A. (as he then was) in the case of Emesin v. Nwachukwu (1999) 6 NWLR (Pt. 605) p. 169 para B – E when His Lordship held thus:

“In doing justice according to law in a situation where there is an enabling statute, a court of law should allow itself or pet itself to follow the course of a liberal interpretation of the statute to accommodate the tenets of justice, while at the same time not throwing overboard the intention of the draftsman. In the instant matter, I have said above that it is the intention of the draftsman to extend paragraph 2 (2) of Schedule 5 to Decree No. 36 of 1998, to include the present position that the appellant found himself.

The day a court of law, which is also a court of justice, in the course of exercising its interpretative jurisdiction, yields or kowtows toarid legalism and abandons its primary function of doing substantial justice, a crisis situation permeates the entire system of administration of justice or the enforcement of the judicial process. Democracy in its shapeless and amorphous content and it twin brother, the rule of law, will be threatened in such a situation which will definitely result in anarchy. That will be a very strange and most unhappy moment for the judiciary. I hope that day does not come.

I can still add this bit. The day a party who has not committed a wrong is made to suffer a reverse or victimized in the judicial process by way of such sanction, the judicial system should receive a censor from the litigating public.” 

In the same vein, it should be constantly borne in mind that, sentiment or morality has no place in the administration of justice and judges must eschew sentiment when administering justice. In the case of Total (Nig.) Plc V. Onuoha (2001) 11 NWLR Pt. 725, P. 634 @ 647 para F – G., the court held thus:

“Although a court of law is enjoined to do justice, the injunction however is that justice be done according to law not sentiment or morality. The court is to base its decision on solid legal evidence not evidence that the parties believe ought to be but which is not apparent on the record.”

PRELIMINARY REMARKS

Before a bold attempt is made to examine factors militating against the hearing and determination of Election petition cases within a reasonable time and suggest solutions to the problems, it is pertinent to make a brief incursion into the definition and exposition of the key words in this discourse, that is, justice, delay, deny and election petition.

JUSTICE

The definition of the word ‘justice’ cannot be put into a water-tight compartment.  From the earliest time, justice has been defined based on the views and perceptions of the person attempting to define the concept.

The various schools of jurisprudence in their attempt to define the concept ended up stating what justice does but not a clear definition of the word justice.

According to the positive school, justice is conceived, recognised, and incompletely expressed by the civil law or some other forms of human law.

“Justice” according to the Natural Law School relates to justice defined in a moral as opposed to a legal sense.

The difficulties associated with these definitions are that the word “justice” was not given any precise definition suggesting that the various schools in their attempt to define the word only give an hindsight of what it does.

However, the Black’s Law Dictionary, St. Paul Minn 1999, 7th Edition at page 869 defines justice as:


“The fair and proper administration of laws”.

According to the Chambers Dictionary, Harrap Publishers Ltd. 1998 @ P. 873, the word “justice” is defined as:

“The quality of being just; integrity; impartiality; rightness; the awarding of what is due; the administration of law.”

Our courts have equally attempted to define the concept of justice in a plethora of judicial authorities, thus, Augie J.C.A. in Obajimi v. Adedeji (2008) 3 NWLR (Pt. 1073) 1 @ 19 - 20 stated thus: 

“Justice means fair treatment and the justice in any case demands that the compelling rights of the parties must be taken into consideration and balanced in such a way that justice is not only done but must be seen to be done.”

The above given definitions point to the fact that justice means fairness and doing right while deciding the competing rights and interest of the parties.

It is of great importance to state that there are various types of justice.  From time immemorial circumstances of different ages and eras have given rise to different ways of categorizing the concept of justice.  For instance, in the 17th century, a group of people in Jedburgh, a Scottish borden town, evolved the concept of what was then commonly known as JEDBURGH JUSTICE, ostensibly taken after the name of their city).  It is a brand of justice involving punishment (especially execution) first and trial afterwards.  It was stated that this practice came about as a result of incessant raiding of the community and dispossessing the inhabitants of their valuables.

There is no gainsaying the fact that though this concept might be good to the people of Jedburgh at that point in time, in modern day, Jedburgh justice cannot be termed justice but an aberration of the highest order.

It is not uncommon to hear of other different categorization of justice like Commutative Justice, Distributive Justice, Personal Justice and a host of others.

“Commutative Justice” in its meaning is justice concerned with the relations between persons and especially with fairness in the exchange of goods and the fulfillment of contractual obligations.

“Distributive Justice” is justice owed by community to its members, including the fair disbursement of common advantages and sharing of common burdens.  

“Personal Justice” is justice between parties to a dispute, regardless of any larger principles that might be involved.

In the Nigerian Legal jurisprudence, it is not uncommon to hear of “Substantial Justice”, “Technical Justice” and “Miscarriage of Justice”. Law Reports are replete with the usage of these terms and their application and meanings have been given by the various courts of the land.

While substantial justice could be interpreted to mean administration of justice according to the rules of substantive law, regardless of any procedural errors not affecting the litigant’s substantive rights, a fair trial on the merits, technical justice could be said to be administering justice based on technicalities and which might not afford the court/tribunal the opportunity of looking into the merits of a party’s case.

Miscarriage of justice occurs when technical justice prevails over substantial justice.  Thus, our courts have been enjoined to shift away from technical justice to substantial justice and the present judicial attitude has been well captured by Onnoghen J.S.C. in the case of Aigbobahi v. Aifuwa (2006) 6 NWLR (Pt. 976) 270 @ 294 when he said:

“Counsel must always bear in mind that this is the court of last resort in some appeals in this country and the attitude of this court has changed from doing technical justice to doing substantial justice.  This attitude envisages the possibility of hearing everyone on any complaint so as to enthrone and sustain the rule of law.  Parties are therefore encouraged to ventilate their grievances before the courts which are enjoined to do substantial justice in relation thereto without recourse to form or technicalities…”

The attempt made at looking at the various definitions of the concept of justice and its categorization should not be seen as an exercise to bring into ridicule the intelligence of the audience.  Rather, it is designed for proper understanding of the topic.

Various judicial pronouncements proclaim this concept of justice in varying degrees, it means even handed justice, it is not justice for either of the party.  While in civil suit, it is justice for the Plaintiff and Defendant, equally in Election petition cases, it is justice for the Petitioners and the Respondents.

Thus, in W.R.P.C. Ltd. v. Agbuje (2005) 5 NWLR (Pt. 917) 63 @ 90 - 91, the court held thus:

“Justice has not got two weight and measures.  It should be one and the same even handed justice, blind to all social distinction and disparities in wealth and status and no respecter of person.”

The concept of justice should and must be understood in its undersense.  In election petition cases while it is not justice for all the elected officials to win election petition cases, it is not justice for Petitioners to lose at all times.

In civil suit, justice is not only for the Plaintiff or the Defendant, needful to make recourse to the articulated reasoning of Augie J.C.A. in Obajimi v. Adedeji (Supra) when the learned judge stated thus:

“But justice is a two way street – it has lanes marked “justice for the Plaintiff and justice for the Defendant.”

Also, in criminal trial, the concept of justice is not different.  In the case of Josiah v. State (1985) 1 NWLR (Pt. 1) 125 @ 141, Oputa J.S.C. beautifully articulated the concept of justice in a criminal trial, when he posited thus:

“And justice is not a one-way traffic.  It is not justice for the Appellant only.  Justice is not even only a two-way traffic.  It is really a three way traffic – justice for the Appellant accused of a heinous crime of murder; justice for the victim, the murdered man, the deceased, “whose blood is crying to heaven for vengeance” and finally justice for the society at large – the society whose social norms and values had been desecrated and broken by the criminal act complained of…”

The above judicial pronouncements demonstrate clearly the whole essence of justice.

DELAY

“Delay”, according to the Chambers Dictionary is to deter, to hinder or retard, to pause, to linger, to temper, dilute and weaken.

The Black’s Law Dictionary, 7th Edition defines delay as the act of postponing or slowing.  An instance at which something is postponed or slowed (the delay in starting the trial made it difficult for all the witnesses to attend).

With the foregoing in mind, delay cannot but be considered in terms of its negativity.  Delay in the scheme of things, generally and in legal parlance, is like a leper or a plague being avoided by everybody.  This apathy towards delay is reflective of the various legal maxims which include “delay, defeat equity”, “when there are two equities, the first in time prevails” and “equity aids the vigilant and not the indolent”, etc.

Apart from law of equity, the Nigerian legal order expressed in codified laws abhors delay.  Some of these statutes include the Public Officers Protection Act, Limitation Laws of State and Rules of Court.  The rationale behind statute of limitation has been well captured in the plethora of cases.  In the case of Kolo v. Attorney General of Federation (2003) 10 NWLR (Pt. 829) P. 624 Paras D – E, 630 Paras G – H, the court held as follows:

“The principle of statutes on limitation of action is that no one should remain under threat of being sued indefinitely.  Accordingly, time limits are imposed within which Plaintiff must issue their writs and these limits vary with different kinds of action.”

In the case of U.B.N. Ltd. v. Oki (1999) 8 NWLR (Pt. 614) P. 253 – 254 Paras H – A, the court held thus:

“The rationale for application of the statute of limitation is that barring of actions by effluxion of time will encourage and secure reasonable diligence in litigation and to prevent Defendants from stale claims when the evidence which might have awaited has perished.  It is also to give peace to a Defendant after a lapse of time.  Eternal vigilance is the price of freedom.”

In Yoruba juristic thoughts, for instance, delay is totally discouraged.  The unpalatable consequences of delay are expressed thus: “Ijafara l’ewu” - meaning delay is dangerous; “B’ejo ba pe ni’le, gbigbon ni gbon” meaning a protracted dispute becomes wiser than the disputants.

It is, however, noteworthy that judges who administer our laws have discretion to facilitate the hearing of an action pending before them. In the case of Jonason Triangles Ltd. V. Charles Moh & Partners Ltd. (2002) 9 – 10 SC 163 @ 164. Ejiwunmi JSC held thus:

“It must be remembered that it is part of the duty of a judge to see that everything is done to facilitate the hearing of an action pending before him. In so doing, he has to exercise his discretion on any power which undoubtedly belongs to the trial judge. The exercise of this discretionary power to facilitate the hearing of the action pending before him may however be challenged on appeal. But it is settled principle that a Court of Appeal ought to be very show indeed to interfere with the discretion of a trial judge.”

DENY/DENIAL

To deny is to gainsay, to reject, to refuse to admit.  This is the consequence of a delay in the administration of justice.  It is a denial of what should ordinarily be an end result of the exercise of judicial power.  It is a denial of justice.  Delay may have different consequences, denial is one of them in so far as the administration of justice is concerned.

ELECTION PETITION

Going by the provisions of both the Constitution of the Federal Republic of Nigeria, 1999 and the Electoral Act, 2006, no precise meaning can be ascribed to election petition.  This is so because the Constitution only makes reference to “Election” and “Petition” without defining what an election is or means.

For example, Parts I & II of Chapter VI of the Constitution of the Federal Republic of Nigeria, 1999 hereinafter referred to simply as “the Constitution”, talk of election into some public offices without defining what election means.  Section 285 of the Constitution establishes Tribunals to hear complaints from/against the conduct of election to the National Assembly, States Legislative Houses of Assembly and Governorship.  The sixth schedule to the Constitution spells out the composition and powers of such tribunal.

Section 164 of the Electoral Act, 2006 which is the definition section attempts to define what “election” and “petition” mean, but these definitions are only in the context of the statute – the Electoral Act, 2006.  The words are defined thus:

“Election
-
“Election means any election held under this Act and includes a referendum.”

Petition
-
“Petition means an election petition under this Act.”

The above definitions offer very little assistance.  Even at that, the scope is so severely limited to those office spelt out in the Act.  These offices are offices of the President, Governor, National Assembly and State House of Assembly.  It does not include election into Local Government office like the Chairman or Councilor.

Since there is no statutory definition of what an election petition is, we have to turn to some other areas for succor.

According to Edozie JSC, “Election” in the context of Section 137 1(b) of the 1999 Constitution, means:

“The process of choosing by popular votes a candidate for a political office in a democratic system of government.”

See:
Ojukwu v. Obasanjo (2004) 12 NWLR (Pt. 886).

See also Ogunwumi JCA in P.P.A. v. Saraki (2007) 17 NWLR (Pt. 1064) Pg. 453 @ 496 – 7.

Black’s Law Dictionary, 8th Edition page 537, defines Petition as:

“A petition for inquiry into the validity of a parliament member’s election, when the member’s Return is allegedly invalid for bribery or other reason.

In other words, an election petition is a process by which a party/person who is dissatisfied with the election and return of a particular candidate seeks redress before an adjudicating body, court or tribunal with a view or intention to nullifying the election and return of the person/party being challenged. 

Thus, where a person has been elected into the office of the governor of a state of the federation, like in Nigeria, the only means by which an aggrieved person can challenge such an election is by filing an election petition to contend that, the person so elected and returned, ought not to have been returned as the winner of the election.

We are not here concerned with referendum but with how to challenge election of a person into an elective office.

NATURE AND ESSENCE OF ELECTION PETITION

In legal jurisprudence, both within and outside the Nigerian legal system or framework, election petition has come to be  recognised as a “sui-generis” which means special, or, put in another expression, proceedings of its own kind or class; unique or peculiar.

See Uzodinma v. Udenwa (2004) 1 NWLR (Pt. 854) 303 @ 342.

By virtue of an election petition being sui generis, it is neither a civil proceeding nor a criminal proceeding. Consequently, any slight default in complying with the rules which could be cured or waived in normal civil proceedings, could be fatal to the petition. Indeed, in an election petition matter, the tribunal and the parties are strictly bound to adhere to the procedure laid down in the Act or law for election petition proceedings. The uniqueness or sui generis character of election petition is such that the ordinary civil procedure rules do not normally apply.  

See Yahaya v. Aminu (2004) 4 NWLR (Pt. 871) 159 @ 181.

In essence, due to the demand of its uniqueness, parties to an election petition must operate strictly within the ambit of the enabling legislation.

This point is underscored by the dictum of Uwaifo JSC in the case of Buhari v. Yusuf (2003) 14 NWLR (Pt. 841) Pg. 446 @ 498 – 499, where he held thus:

“An election petition is heard and determined by an appropriate election tribunal as usually provided by the Constitution.  In the 1999 Constitution, such provision is made under Section 285 and the Sixth Schedule to the Constitution.  The procedure is largely governed by a law made specially to regulate the proceedings.  The jurisdiction of an election tribunal to deal with election petitions is of a very special nature different from that in an ordinary civil case: See Onitiri v. Benson (1960) SCNLR 314 @ 317.  It is plain that the proceedings are special for which special provisions are made under the Constitution: see Oyekan v. Akinjide (1965) NMLR 381 @ 383, a decision of this court.  Election petitions are distinct from the ordinary civil proceedings:  see Obuh v. Mbakwe (supra) at P. 200 per Bello, JSC; at P. 211 per Eso  and Aniogolu, JJSC.  It is such that in certain circumstances the slightest default in complying with a procedural step which otherwise could either be cured or waived in ordinary civil proceedings could result in fatal consequences to the petition.  Examples are: Benson v. Allison (1955-56) WRNLR 58; Eminue v. Nkereuwen (1966) 1 All NLR 63 which were decided on failure to give security before presenting a petition as required by the rules; Ige v. Olunloyo (1984) 1 SCNLR 158, decided on application to amend the prayers sought in a petition, which application was brought after the time allowed for filing the petition.  So an election petition is neither seen as a civil proceeding in the ordinary sense nor, of course, a criminal proceeding.  It can be regarded as a proceeding suit generis.”

An election petition is time - sensitive, in that, the election, which is the subject matter of a proceeding, has a time frame. As a result of this, unnecessary adjournments are refused so that the merit of the matter can be heard and determined within the shortest possible time. The rationale for the swiftness cannot be far-fetched. The electorate should know in good time their genuinely elected representatives so that these people can settle down to business without any unnecessary distractions. See Ogbebor V. Danjuma (2003) 15 NWLR (PT. 843) 403.

DISTINCTION BETWEEN AN ELECTION PETITION AND PRE-ELECTION MATTERS

Election is not an event but a process.  In that wise, election starts with qualification, nomination, withdrawal of nomination, substitution of earlier nomination and so on.  It culminates in the holding of a poll.  In practical terms, all the processes which take place before the conduct or holding of poll are normally referred to as “pre-election matters”.  
Pre-election matters are usually concerned with whether the decision of the political party or INEC is correct in disqualifying, withdrawing an earlier nomination, substituting or rejecting a candidate is correct or not.  Apart from the provisions of the Constitution dealing with qualification or disqualification of a candidate there are also the provisions such as Sections 31 – 37 of the Electoral Act, 2006 which spell out steps to be taken by both Independent National Electoral Commission otherwise known as “INEC”, political parties and candidates towards the holding of A poll. 
These steps include when election should take place, and how names of candidates for such election should be forwarded, withdrawn or substituted.  They also include how a candidate himself can withdraw from the race and the time to take each of the foregoing steps.  An aggrieved person may seek redress on how those or any of these steps have (has) been taken especially where he can show that he has been adversely affected.

As earlier stated, election is a process.  Election petition itself is a process by which an aggrieved party challenges the election and return of a particular candidate on any of the grounds recognised as bases for challenging an election.  Thus, election petition is more at home with proceedings or is initiated after the conclusion of an election or poll.

“Pre-election matters”, as the name implies, are matters which originated or occurred before the conduct of an election or poll.

While an election petition in most cases relates to a contest between two candidates of two different political parties, a pre-election matter on the other hand is a suit which essentially has its root or foundation in a quarrel within a political party or with/against the organizers or stakeholders in the process of election usually the INEC and political parties. 
On the one hand, in matters dealing with the outcome or the result of the poll.  In such a situation, it is only an Election Tribunal in matter of Governorship, National Assembly and States House of Assembly polls or the Court of Appeal where the election concerned is a Presidential election, which has jurisdiction.  High Court of the Federal High Court has jurisdiction in respect of pre-election matters.

In Adeogun v. Fashogbon (2008) 17 NWLR (Pt. 1115) 149 @ 181, the Supreme Court per Tobi J.S.C., said concerning pre-election matter thus:

“I am not in a position to fault the Court of Appeal.  That court is correct in coming to the conclusion that the matter is a pre-election matter.  The dictionary meaning of “pre” is before and the substitution which took place by the letter dated 5th February, 2007 is certainly before the election which was held on 21st April, 2007.  The decisions of this court in Ugwu v. Araraume (2007) 12 NWLR (Pt. 1048) 367 and Amaechi v. INEC clearly justify the position taken by the Court of Appeal in this matter.”

A classic case which demonstrates the scope and distinction between election petition and pre-election matter is the case of Amaechi v. INEC (2008) 5 NWLR (Pt. 1080) 227.  The Appellant in that case won the primary election conducted by his political party, Peoples Democratic Party.  

Consequent upon his victory, his political party forwarded his name to INEC as the candidate of the party for the Governorship election in Rivers State.  However, along the line, and before the election or poll, his party, that is P.D.P., sought to change the name of the Appellant by substituting his name with that of one Celestine Omehia, who did not even contest the primary election of the party. 
The Appellant filed a suit challenging the validity of the substitution of his name.  His suit was filed before the conduct of the Governorship election and that suit was still pending at the time the election was conducted.  After the conduct of the election, the Respondent contended that election having taken place, the suit had become an academic exercise and that only the Election Petition Tribunal had jurisdiction on the complaint.  In rejecting this submission, the Supreme Court at pages 314 – 315,Oguntade J.S.C. stated thus:

“At the commencement of this judgment, I reproduced seriatim the substance of the reliefs which Amaechi had sought from the trial High Court.  Amaechi suit was filed on 26/01/07.  The Governorship elections for Rivers State were not held until 14/4/07.  Amaechi’s suit did not and could not have questioned anything about the election yet to be held.  Amaechi, as a citizen had simply exercised his right of access to the court as guaranteed him under Section 36 of the 1999 Constitution.  Now Section 178(1) and (2) of the said Constitution provides:

‘(1)
An election to the office of Governor of a State shall be held on a date to be appointed by the Independent National Electoral Commission.

(2)
An election to the office of Governor of a State shall be held on a date not earlier than sixty days and not later than thirty days before the expiration of the term of office of the last holder of that office.’

Section 178 above is a provision of the 1999 Constitution intended to ensure a smooth transition from one administration to another.  It is not a provision to destroy the right of access to the court granted to a citizen under Section 36 of the same Constitution.  In the same way, Section 285(2) relied upon by senior counsel cannot be construed to destroy the jurisdiction which the ordinary courts in Section 285(2) as having the effect of ousting the jurisdiction of the ordinary court in pre-election matters, all that a Defendant would need to do to frustrate a Plaintiff is to stall for time and obtain adjournment to ensure that a Plaintiff’s case is ‘killed’ once an election is held.  It is settled law, that the court in interpreting the provisions of a Statute or Constitution, must read together related provisions of the Constitution in order to discover the meaning of the provisions.  The court ought not to interpret related provisions of a Statute or Constitution in isolation and then destroy in the process the true meaning and effect of particular provisions:  see Obayuwana v. Governor, Bendel State (1982) 12 S.C. 47 @ 211; (1983) 4 NCLR 96; and Awolowo v. Shagari (1979) 6 – 9SC 51 @ 97.

As I shall shortly show, it is my view that the approach of the Respondents to this case was to ‘kill’ Amaechi’s case in the misconceived notion that once elections were held the court would lose its jurisdiction.  It is my firm view that the jurisdiction of the ordinary courts to adjudicate in pre-election matters remains intact and unimpaired by Sections 178(2) and 285(2) of the 1999 Constitution.”

Again in Odedo v. INEC (2008) 17 NWLR (Pt. 1117) 554 @ 601, the Supreme Court while discussing the issue of pre-election matters vis-à-vis the jurisdiction of the court said, per Tobi JSC, at pages 601 – 602 thus:

“In her dissenting judgment, Denton-West, JCA relied on the judgment of this court in Amaechi v. INEC and held that the case was not one of mere academic exercise.  She based her decision on the fact that the matter before the court is a pre-election matter.  She said at page 569 of the record:

‘This is clearly a pre-election matter.  It is about nomination of a candidate for an election by a political party.  This is not a matter for election tribunals.  The election tribunals have no jurisdiction to entertain dispute over primary elections within the political party for selection or nomination of candidates to contest election on the platform of a political party…  Having considered the submission of learned counsel on the issue of whether the appeal is not academic, it is my humble view in line with recent decision of the apex court that it is not.’

Who is correct: Mika’ilu, JCA or Denton-West, JCA?  That is the relevant question.  Mika’ilu, JCA in his judgment from pages 559 to 562, with the greatest respect, did not go into the details of the matter.  Denton-West, JCA in her judgment from pages 565 to 610, did exactly what Mika’ilu, JCA failed to do, which he ought to have done.  Most importantly, Mika’ilu, JCA did not consider the decision of this court in Amaechi v. INEC which was obviously cited by counsel for the Appellant.  I expected him to consider the decision before taking a position one way or the other.  It is sad that he did not do so.

In Amaechi, this court dichotomized between a pre-election matter and an election matter for purposes of determining whether a suit is merely an academic exercise.  Denton West, JCA took the pains to analyse the judgment of this court and in the tradition of precedent and the principles of stare decisis followed that judgment.  I was not in the panel in Amaechi but I entirely agree with my brothers’ decision that a pre-election matter cannot be said to be one of mere academic exercise.  On the contrary it is a live issue.

Mika’ilu, JCA in his judgment at page 561 of the record agreed with the submission of counsel for the 1st Respondent that by Section 285(1)(a) of the 1999 Constitution, the National Assembly Election Tribunals set up can exercise original jurisdiction in respect of issues concerning the election into the National Assembly.  That Section 285 of the 1999 Constitution never gave election tribunals the jurisdiction to determine pre-election issues and that the appropriate court to approach on such issues is the High Court, either of the States of Federal.”

The only other point to mention is that whereas in purely election matters, the appropriate forum is he Election Tribunal except if the complaints is against the conduct of a Presidential Election in which case the Court of Appeal is the court of first instance, the High Court or the Federal High Court is the appropriate forum to ventilate a grievance in a pre-election matters. 
The corollary implication is that a pre-election suit runs its full constitutional course by traversing the three tiers of court that is the High Court, Court of Appeal and the Supreme Court.  For election matters, the Court of Appeal is the terminus except in the case of a Presidential Election Petition.  In such a case, the Court of Appeal is the court of first instance.  An appeal against the decision of the Court of Appeal goes to the Supreme Court.

RELEVANCE OF THE MAXIM JUSTICE DELAYED IS JUSTICE DENIED

The underlying rationale behind this maxim is principally to suggest that in the administration of justice, time should always be of the essence, that is, adjudication of cases should be done within a reasonable time so that the court will not lose touch of the facts of the case and justice should be done.

The case of Ariori & Ors. v. Elemo & Ors. (1983) N.S.C.C Vol. 14 Pg. 1 is a classic demonstration of long delays in the administration of justice and how it resulted in the miscarriage of justice.  In this case, the Plaintiffs filed the suit in October 1960 but due to amendments of pleadings and adjournments did not come up till March, 1968 when it was mentioned de novo.  The case was adjourned several times at the instance of the parties.  In 1975, 15 months after the close of the case, the trial judge delivered his judgment dismissing the Plaintiff’s claim.  The Plaintiffs (Appellant) appealed to the Federal Court of Appeal on the ground that the trial judge took a long time after the conclusion of the case before he delivered judgment and by this reason, he was not in a position to appreciate the issues involved in the case or remember his impression of witnesses.  The Court of Appeal found there was inordinate delay and gave judgment in favour of the Plaintiffs on the printed evidence before the court.  On appeal to the Supreme Court it was held thus:

“The inordinate delay by the trial judge of the judgment in the case after he had taken evidence was responsible for his losing the trend of evidence before him and lack adequate consideration of the principles of law relating to the shifting of the onus of proof.  There was, as a result of this delay a miscarriage of justice.”

In its meaning and application, the maxim justice delayed is justice denied has been considered by the Apex Court in a plethora of decisions.  Thus, in the case of M.M.S. Ltd. v. Oteju (2005) 14 NWLR (Pt 945) 517 @ 536, it was stated thus:

“It is true that justice delayed is justice denied, and that no party to a case is entitled to hold the court to ransom at his or her own whims and caprices.  A party who has the temerity to bluff the court at the trial stage, without justification, would not be heard on appeal to seek redress on the subject matter of the bluff.”

According to Kalgo J.S.C. (Ibid) @ pg. 537, he said:

“….it is abundantly clear that the Respondents’ counsel filed not less than 4 applications at different times from the 29th of April, 1996 (when the trial court ordered filing of pleadings) to 4/11/97 (when the ruling on his last application was delivered) a period of about 17 months.  Up till that time, he had not filed the Statement of Defence even though the trial court had continually reminded him of this on more than 3 occasions in the course of the proceedings.  What is more, even after the Respondents’ counsel walked out on the trial judge in the course of the proceedings, the latter still ordered hearing notice to be served on the former to appear at the next hearing date.  In sum, there is no doubt in my mind that by the conduct of the Respondent in these proceedings, he had taken upon himself deliberate decision to delay the whole proceedings and when he finally withdraw in October 1997, he had already put the Respondents’ case in jeopardy.  It is well established and generally accepted as true that justice delayed is justice denied.”

In the further examination of the relevance of the maxim, it is pertinent to have recourse to the law governing the conduct of election in Nigeria, that is, the Electoral Act, 2006 with a view to seeing whether the provisions of the Act are antithetical to the operation of the maxim justice delayed is justice denied.  The Electoral Act and the Practice Directions made thereto as well as the Federal High Court Rules being the applicable rules of court have provisions relevant to the maxim in terms of timeliness of filing and taking steps in the proceedings before the Tribunal.

TIME FOR FILING ELECTION PETITION

The issue of time to present an election petition is a question of statutory provision. Thus, whatever time frame or limit has been given by the law must be strictly adhered to other wise, a petition filed outside the statutory time allowed is incompetent.

Section 141 of the Electoral Act, 2006, in providing for the time limit for filing an election petition provides: 

“An election petition under this Act shall be presented within thirty (30) days from the date the result of the election is declared.”

The above provision of the law appears quite unambiguous, that it admits of no confusion or doubt. However, in reality, the interpretations given to the above provision seem to have now created uncertainties as to the correct approach. The consideration here is: in computing the 30 days allowed for the filing of an election petition, do you reckon with the day of the declaration of the result or does the 30 days period start from the next day after declaration of result?

The Court of Appeal, which, of course, is the final arbiter in respect of state House of Assembly, National Assembly and Governorship elections, has held that, the 30 days start to run from the day the result of the election is announced. In otherwords, in computing the 30 days period, one should also count the day the result of the election was announced. In Kumalia V. Sheriff (2009) 9 NWLR (PT. 1146) 420 @ 437, for example, it was held thus:

“We have carefully examined our decision in Ogbebor’s case and it is our considered opinion that the case does not fall under any of the categories enumerated above.  We accordingly hold that we are bound by the decision in Ogbebor v. Danjima (supra).

In Ogbebor’s case, in interpreting Section 132 of the Electoral Act, 2002 which is in pari material with Section 141 of the Electoral Act, 2006 stated:

‘The election was held on 12th day of April, 2003 and the result was declared on 13th April, 2003. The requirement that the petition be filed within 30 days “from the date the result is declared” means that the petitioner has 30 days from 13/4/2003 within which to present his petition and this includes the  13th April, 2003.’

In determining whether an action is statute barred, it is important to first determine when time began to run.  In Fadare v. Attorney-General, Oyo State (1982) 4 S.C. 1 stated:

‘Time, therefore begins to run when there is in existence a person who can sue and another who can be sued and all facts have happened which are materials to be proved to entitle the Plaintiff to succeed.’

In Alataha v. Asin (supra) where the election result was declared on 7th December, 1998, it was held that time began to run from that same 7th December, 1998.  Salami, J.C.A. at page 44 said:

‘The time therefore began to run in this case on 7th December, 1998 when exhibit 1 or R1 was issued declaring the first Respondent “as being the winner of the election”.  The time to sue was up on that day because from that day the Petitioners could present their petition against the Respondents and all the material facts required by them to prove their case had happened.’

In the circumstance, we hold that time began to run on 15th April, 2007 i.e. the day the result of the Governorship election was declared.  It is not in dispute that the result of the election was declared on 15th day of April, 2007.  It is also common ground that the petition was presented on 16th day of May, 2007.  30 days from 15th April, 2007 will end on 14th day of May, 2007.  Since the petition was filed on 16th May, 2007 the petition was filed 2 days outside the mandatory period stipulated by Section 141 of the Electoral Act, 2006.  The petition is therefore statute or time barred.”

See also Alataha v. Asin (1999) 5 NWLR (Pt. 601) 31.

The way the Court of Appeal has interpreted the 30 days period allowed to file an election petition is frightening!  Ordinarily, the provisions of interpretation Act comes handily when interpreting the provisions of a statute.  Section 318 of the Constitution makes it clear beyond peradventure that in interpreting the provisions of the Constitution, recourse would be heard to the provisions of the Interpretation Act.  However, the Court of Appeal has clearly held that the provision of the Interpretation Act would have no relevance when interpreting Section 14 of the Electoral Act, 2006.

In the above situation, two major losses are incurred by a Petitioner.  The first one is that unlike the prescription of the Interpretation Act, the day of the event, that is, the day election result is announced, would have to be reckoned with.

The second loss is that unlike the situation under the Interpretation Act, even if the last day of filing an election petition falls on a Sunday or public holiday when courts do not normally open to the public, a Petitioner is not allowed to file his petition a day after Sunday or public holiday.

The above came up for consideration in a recent decision of the court in Olaiya Kupolati & Anor. V. Olusola Oke & ors. Appeal No. CA/IL/EP/HA/12/2008 delivered on 8th April, 2009 where the Court of Appeal after considering a plethora of authorities concluded inter alia that the fact that the last day of the filing of an Election Petition fell on a Sunday is no excuse for a Petitioner to file same outside the 30 days permitted by the statute.  Agube, JCA held thus:

“From the above provision, it is clear that even though as a general rule, proceedings should not be held on a public holiday which like a Sunday is dies non juridicus, time for filing of processes shall continue to run even on Sunday and that where circumstances dictate, the Court may sit on Sunday or public holiday.  See the case of Udo  Utong Udo vs. Akpan Udo Akpan (1923) 4 N.L.R 121: Ososami vs. Police (1952) 14 W.A.C.A. 24. In Ani vs. Uzorka (1993) 9 S.C.N.J. (Pt.2) 223, the Supreme court held that any Judge has the jurisdiction to sit in any Court on a Saturday or even Sunday which is dies non juridicus provide it does not compel the litigants who are members of the public and their counsel to attend, the application the Public Holidays Act Cap. 378 Laws of the Federal Republic of Nigeria 1999, which provides for the days to be kept as public holidays as mentioned in the Schedule to the Act, not withstanding”. The Learned Justice went on to state as follows “Again as was rightly argued by learned counsel for the 1st and 2nd Respondents, because of the sui generis nature of election petition, a petitioner  who is intent on challenging the declaration of the result of an election which was in his disfavour, must in accordance with the expeditious and exigent nature of the proceedings file his petition timeously, without waiting for the last day to elapse only to complain that such a day  fell on a public day or Sunday. Indeed, he must act diligently and ensure that he beats the deadline as provided by the operative words of Section 141 which is that election petition ‘shall’  be presented ‘ within 30days from’ the date of declaration of the result. The above section is therefore mandatory and brooks of no discretion on the part of the Appellants or this court once it is breached.

There is no doubt that on the authority of Adisa v. Oyinlola (200) 10 N.W.L.R (pt. 674) 116 at 202 which was quoted in extenso  by the learned counsel for the 1st and 2nd Appellants, the provisions of Section 141 may be harsh on the Appellants but as the saying goes,” equity does not aid indolent”. Having therefore waited till the expiration of deadline for filing their petition, the Appellants are the architects of their misfortune and should not lay the blame on anybody. The harshness of the law notwithstanding, it must be enforced with full force against them as it accords with the intention and policy of the legislature and even the entire Nigeria polity that election cases which deal with disputes to elected offices with fixed tenure should be initiated and heard expeditiously in the interest of the parties, the various constituencies and electorates who would be disenfranchised if proceedings are delayed unnecessarily’ 

AMENDMENT OF PETITION

Admittedly, pleadings in election petition are like pleadings in civil matter.  However, when it comes to question of amendment, the applicable principles seem to differ. In ordinary civil proceedings, pleadings can be amended at any stage of the proceedings before judgment, provided it will not work injustice on the other side. In some cases, it is allowed even at appeal stage.  In the case of Abah V. Jabusco (NIG) LTD (2008) 3 NWLR (PT. 1075) 526 @ 545, the court held thus: 

“The law generally, is that an application to amend pleadings can be made any time before judgment. There are certain times when amendments are allowed on appeal.  There cannot be a better notice of the case a party intends to make than his pleadings.

It is a notice and can never be a substitute for the evidence required in proof of the facts pleaded. In the high courts, cases are fought on pleadings and the law is that parties are bound by their respective pleadings….it is within the power of the court to grant an amendment even if the amendment would add to the existing cause of action or substitute therefore a new cause of action provided the additional or the new cause of action arises out of the same or substantially the same facts as are contained in the pleadings. Not only is a court entitled to make formal amendments,, it indeed has a duty to do so and this duty remains whether it is in the trial court or any of the appellate courts….”

It is submitted that the above principle of law in relation to amendment is not totally applicable in election petition. Firstly, it should be mentioned that, amendment of the petition after the statutory time limit for presenting a petition is seriously limited. Indeed paragraph 14 (1) and (2) of the 1st schedule to the Electoral Act, 2006 provides:

“14 (1)  subject to paragraph (2) of this paragraph, the provisions of the Civil Procedure Rules relating to amendment of pleadings shall apply in relation to an election petition or a reply to the petition as if for the words “any proceedings” in those provisions there were substituted for the words “the election petition or reply.

(2) After the expiration of the time limited by:

(a)
Section 141 of this Act for presenting the election petition, no amendment shall be made. 

(i)
Introducing any of the requirements of subparagraph (1) of paragraph 4 of this Schedule not contained in the original election filed, or

(ii)
Effecting a substantial alteration of the ground for, or the prayer in, the election petition, or

(iii)
Except anything which may be done under the provisions of subparagraph (3) of this paragraph, effecting a substantial alteration of or addition to, the statement of facts relied on to support the ground for, or sustain the prayer in the election petition; and

(b)
Paragraph 12 of the Schedule for filing the reply, no amendment shall be made:

(i) Alleging that the claim of the sea or office by the petitioner is incorrect or false; or

(ii)
except anything which may be done under the provisions of subparagraph (3) of this paragraph, effecting any substantial alteration in or addition to the admissions or the denials contained in the original reply filed, or to the facts set out in the reply.”

Thus, from the above, an amendment proposed to introduce any of the major requirements of the petition must be made before the expiration of 30days from the date of the release of the result of the election. However, though the application must be made before the expiration of 30 days from the date of the release of the result, it is not the law that such application must be determined before the expiration of the 30 days. In the case of Yusufu V. Obasanjo (2003) 16 NWLR (PT. 847) 554 @ 609-611, the Supreme Court stated the law thus: 
“… I can still go further in respect of paragraph 14 (2) (a). The sub-paragraph provides inter-alia in the negative that “no amendment shall be made” after the expiry of the time limited by section 132 of the Act. It looks clear to me that the legal duty of the petitioner is to make the amendment within a period of thirty day from the date the result of the election is declared. In my view, the amendment is made the moment the application for amendment is filed in court.” 

One can only advise that whatever application for amendment that is to be made must be made swiftly and in time.

However, in respect of other processes which are not originating processes such as a defence to a petition, briefs of argument etc, the court or Tribunal has powers to grant an extension of time provided an applicant can justify the reason for the delay.

See Haruna v. Modibbo (2004) 16 NWLR (Pt. 900) 487 @ 537 – 539.

Rimi v. INEC (2004) 15 NWLR (Pt. 895) 121.

It should be mentioned or stated that, an application for extension of time is not grantable as a matter of course, an applicant must make out a case to show that, he/she is entitled to the indulgence of the Court or Tribunal.

STRICT COMPLIANCE WITH STATUTORY PROVISIONS IN ELECTION MATTERS
It has been stated earlier in this paper, the nature of an election petition and it was humbly stated that election petition is in a class of its own, that is, sui generis’. It automatically follows that, no action, whether criminal or civil, could be likened or treated to be the same with Election petition.  Thus, in election petition, strict adherence must be paid to the provisions of the Electoral Act as well as the practice direction.  In Buhari V. Yusuf (2003) 14 NWLR (PT 841) 446 @ 498, it was held that an election petition is a proceedings which is sui generis, as it is of its own kind, possessing an individualistic character, unique or like only to itself. It is distinct from ordinary civil proceedings. It is not particularly related to ordinary rights and obligations of the parties concerned. The slightest non-compliance with a procedural step which otherwise could either be cured or waived in ordinary civil proceedings could result in a fatal consequence to the petition. 
See also, Kallamu V. Gurin (2003) 16 NWLR (PT 847) 493 and Buhari V. Obasanjo (SUPRA).
OTHER REQUIREMENTS IN FILING OF ELECTION PETITION

With the coming into being of the latest statutes governing electoral matters in Nigeria, to wit, the Electoral Act, 2006 as well as the Practice Direction made pursuant to it, some additional requirements are expected from the Petitioner to make the petition valid for filing.  The requirements being statutory are fundamental and failure to furnish same by a Petitioner may occasion dare consequences on the petition.

The requirements are as follows:

DOCUMENTS TO BE RELIED ON AT THE HEARING OF PETITION
By virtue of paragraph 1(i)(c) of the Election Tribunal & Court Practice Direction, 2007 a Petitioner has a mandatory duty to attach copies of all documents he intends to rely on at the trial of the petition.  In other words, copies of all the relevant documents the Petitioner may have in mind to tender as Exhibits in proof of his case must be attached to the petition when presenting some for filing.

Bearing in mind the fact that it is not unlikely that some of this documents may not be readily available at the time of filing due to time constraints the drafters of the law made it flexible in a way to allow the Petitioner at that stage to attach just a list of the intended documents with a saving grace of filing the copies of the documents at a later date.

The above requirement is quite fundamental and its breach like that of other similar provisions may spell dare consequences on the competence of the petition even though at the preliminary stage of filing. It should however be noted that in exercise of the Tribunal’s wide discretionary powers and in very rare occasions documents which were not attached or listed are upon later applications of the petitioners may be allowed to be used at the trial of the petition.  See paragraph 4(viii) of the Practice Direction (Supra).

LIST OF WITNESSES AND WITNESSES WRITTEN STATEMENTS

ON OATH
This is another major requirement of a competent election petition.  At the stage of filing, the Petitioner is required to attach a list of all the witnesses he intends to call at the trial of the petition.  In addition to this, all the witnesses must have also made a written statements on oath of the entire evidence they intend to give at the trial.  It would also appear that the instant requirement is in a bid to fastrack the hearing of the petition in the sense that it would enable the Respondent to have a foreknowledge of the case he is expected to meet at the trial and also limit the time the individual witnesses would have spent in the witness box giving evidence.

There is, however, one caveat on a Petitioner in filing of the written statement on oath of his intended witnesses.  Since the oaths is expected to be taken before a person whom the law empowers to administer oaths, such as a commissioner for oaths or a notary public, care must be taking to ensure that the oath is not taken before a notary public who doubles as one of the legal practitioners to the Petitioner.  This is in line with the provisions of the relevant statutes guiding oaths takings which makes such statements on oath invalid for the purpose of trial.

Indeed, in the case of Buhari v. INEC (2008) 4 NWLR (Pt. 1078) Pg. 546 @ 607-608, the above scenario came up for consideration and the court upheld the inviolability of the relevant provisions of the Evidence Act which governs administrations of oath in striking out the offending witness statements on oaths deposed to by witnesses before a legal practitioner who happens to be one of the Petitioner’s counsel at the trial of the petition.

The effect of the above scenario is that the petition becomes bereft of any evidence to back it up and the consequence is that it is bound to collapse like a pack of cards even before proceeding to trial.

The importance of the above enumerated requirements from the way and manner the drafters of the laws made it shows without any doubt that they are quite paramount and essential towards the filing (not even trial) of an election petition. 

A clear look at paragraph 1(ii) of the Practice Direction (Supra) shows without any equivocation that Election petitions that failed to comply with the requirements stands the risk of not even being accepted for filing at the registry by the secretary.  It should also be noted that strict adherence to the provisions of the Practice Direction is expected of every party to an election petition in the sense that the provisions are such with statutory flavour.

See Buhari v. INEC (2008) 19 NWLR (Pt. 1120) Pg. 246 @ 343 – 343.

It should also be noted that just like in other civil proceedings wherever an enabling law prescribes a procedure for commencement of a particular action, such procedure must be followed with strict specificity.  See Balonwu v. Obi (2007) 5 NWLR (Pt. 1028) Pg. 488 @ 553.

In a clear departure from other previous Electoral Laws, the Electoral Act of 2006 came out with Practice Direction 2007 issued by the then President, Court of Appeal, Umaru Abdullahi CON JCA (Rtd.) commencing from 3rd April, 2007.  This Practice Direction regulates the President, Governorship, National Assembly and States Assembly Election Petitions.

In order to ensure that proceedings or hearing of election petitions are expedited, the then Honourable President of the Court of Appeal made Practice Directions to regulate the practice and procedure of the Tribunals and Courts in the determination of election petitions. 

The Practice Directions by its operations made provisions for front-loading and limit the time for taking various procedural steps in an election petition proceedings.  The advantage of these practice directions is that they enhance the speedy adjudication of election petition.  The Supreme Court has sanctioned the use of Practice Direction in election matters.  In Buhari v. INEC (2008) 19 NWLR (Pt. 1120) 246 @ 341 – 343, the Supreme Court stated the position thus:

“Although the issue on the validity of the Practice Directions was not raised as a preliminary objection, I should take it at this early stage of the judgment because if I come to the conclusion that the Practice Directions are invalid, the entire proceedings based on them will be declared null, void and initio.

Following the constitution of the Election Tribunals, the President of the Court of Appeal, Hon. Justice Umaru Abdullahi, made the Election Tribunal and Court Practice Directions, 2007 by virtue of the powers conferred on him by Section 285(3) of the Constitution of the Federal Republic of Nigeria, 1999, and paragraph 50 of the First Schedule to the Electoral Act, 2006.  The Practice Directions which came into effect on 3rd April, 2007, contain six main paragraphs.  In summary, paragraph 1 provides for the mode of filing a petition by a Petitioner.  Paragraph 2 provides for the Respondent’s reply.  Paragraph 3 provides for pre-hearing session and scheduling order, while paragraph 4 provides for evidence at the hearing.  Paragraph 5 specifically provides for hearing the petition.  Finally, paragraph 6 provides for motions and applications.  It should also be mentioned that the President, by the Election Tribunal and Court Practice Directions, 2007 effected amendments on paragraph 1(1)(a) and (b).  The amendments also came into effect on 3rd April, 2007.

Practice Directions, as the name implies, direct the practice of the court in a particular area of procedure of the court.  A Practice Direction could be described as a written explanation of how to proceed in a particular area of law in a particular court.  The word “practice” in its larger sense like procedure, denotes the mode of proceedings by which a legal right is enforced as distinct and separate from the law that gives and defines the right.  The word ‘practice’ is the form, manner and order of conducting and carrying on suits or prosecutions in the courts, through their various stages according to the principles of law and the rules laid down by the respective courts.  Practice is our adjectival law, that is, the law regulating procedure, for example, the law of pleading, procedure, evidence, etc.  They are rules of civil conduct which declare the rights and duties of all who are subject to the law and who come before the court to seek redress.

The dictionary meaning of the word “direct” in our context is an order conveying instruction by a person in authority or backed by an authority, the refusal to carry it out is on the pain of sanction or punishment.  In law, “direction” in our context, means command or precept emanating from an authority, who in the 2007 Practice Directions, is the President of the Court of Appeal.

What is the legal status of Practice Directions?  Practice Directions have the force of law in the same way as rules of court, I held in Abubakar v. Yar’adua (2008) 4 NWLR (Pt. 1078) 465 @ 511 that rules of court include Practice Directions.  See also Owuru v. Awuse (2004) All FWLR (Pt. 211) 1429.  Practice Directions will however not have the force of law if they are in conflict with the constitution or the statute which enables them.

Are the Practice Directions, made by the President of the Court illegal or unconstitutional?  Section 248 of the Constitution of the Federal Republic of Nigeria provides:

‘Subject to the provisions of any Act of the National Assembly, the President of the Court of Appeal may make rules for regulating the practice and procedure of the Court of Appeal.’

Order 19 rule 7 of the Court of Appeal Rules also provides:

‘The President may at anytime, by notice, declare a practice of the court as practice direction, and whenever the declaration is made; such practice direction shall be regarded as part of these rules.’

Both Section 248 of the Constitution and Order 19 Rule 7 of the rules of court of the Court of Appeal are very clear enabling provisions for the President of the Court of Appeal to make rules.  Section 248 vests in the President to make the rules regulating the practice and procedure of the Court of Appeal, subject to the provisions of any Act of the National Assembly.  There is no Act known to me prohibiting or inhibiting the President of the Court of Appeal to make rules for the court.  Not even the Court of Appeal Act, 2004.  Rather, the Act recognizes the making of rules for the court.  This is clear from Section 30, the interpretation clause of the Act, which defines “rules of court” as “made or deemed to have been made under this Act.”  And so the Practice Directions of 2007 made by the President of the Court of Appeal are either made or deemed to have been made under the Court of Appeal Act, 2004.

Order 19 rule 7 is consistent with Section 30 of the Court of Appeal Act, 2004 as the Act relates to the definition of rules of court.  I say this because a Practice Direction declared by the President of the Court of Appeal qualifies as a rule of the court.  Order 19 rule 7 says so and very clearly too.  That is also the decision of this court in Abubakar v. Yar’adua (Supra).”

A careful perusal of the provisions of the Practice Direction leaves no one in doubt that the rationale behind the issuance of the Practice Direction is to ensure expeditious hearing of election petitions and to discourage the filing of unnecessary applications aimed at delaying the hearing of petitions.

The Practice Direction makes provisions for Pre-hearing session and scheduling which is to be done by applying for the Pre-hearing Information Sheet Form TF 007 which are to achieve the following purposes.

(a)
Disposal of all matters which can be dealt with on interlocutory application;

(b)
Giving such directions as to the future course of the petition as appear best adapted to secure its just, expeditious and economical disposal in view of the urgency of election petitions;

(c)
Giving directions on order of witnesses to be called and such documents to be tendered by each party to prove their cases having in view the need to expeditious disposal of the petition; and

(d)
Fixing clear dates for hearing of the petition.

May it be noted that failure to apply for the issuance of this form for pre-trial or pre-hearing session within the time frame allowed will lead to the dismissal of the petition and no application for extension of time to take step shall be entertained.

A classic demonstration of this came up in the case of Obuzor v. Ake (2009) 2 NWLR (Pt. 1125) 388 @ 422 where it was held that in an election petition, where the Petitioner and/or the Respondent fail to file an application for the issuance of a hearing notice (as provided in Form TF 007) the trial tribunal or court (as the case may be) shall dismiss the petition as abandoned petition, and no application for extension of time shall be entertained.  The order dismissing the petition is final.  The essence of this provision is to ensure expeditious hearing and determination of election petitions.

The Practice Directions equally make an elaborate provisions as to what steps to be taken or things to be done or what could be done at the pre-hearing session and they include joining other parties to the petition, amending petition or reply or other processes, order of witnesses and tendering of documents that will be necessary for the expeditious disposal of the petition, filing and adoption of written addresses on all interlocutory applications as well as any other matters that will promote the quick disposal of the petition in the circumstances.

Also at the pre-hearing session, the Tribunal or Court shall ensure that hearing is not delayed by the number of witnesses and objections to documents to be tendered and shall therefore subject to certain provisions.

(a)
Allow parties to admit or exclude documents by consent; and

(b)
Direct parties to streamline the number of witnesses to those whose testimonies are relevant and indispensable.

The pre-hearing session shall be completed within 30 days of its commencement after which a report is issued, refusal to appear at the pre-hearing session by the Petitioner may lead to the dismissal of the petition while refusal to appear at the pre-hearing session by the Respondent may lead to judgment being entered against him/her.

It is not in doubt that one of the ways by which expeditious hearing of petition is hindered is by filing of series of applications.  This has been taken care of by the Practice Directions which provides that all motions shall come up at the pre-hearing session except in extreme circumstances and with the leave of tribunal or court.

Thus, in Okereke v. Yar’Adua (2008) 12 NWLR (Pt. 1100) 95 @ 120, where it was held that by paragraph 6 of the Practice Directions, all motions shall come up at the pre-hearing session except in extreme circumstances with leave of tribunal or court.  The paragraph therefore makes an outright prohibition of moving motions by the tribunal except if it is at the pre-hearing sessions.

As can be seen from the foregoing, time within which steps or actions are to be taken are clearly spelt out in the Practice Direction.  A cursory look at the number of days in doing a particular thing will reveal that these days are short so that the pre-hearing session could be completed within reasonable time.

TECHNICALITIES IN RELATION TO ELECTION PETITIONS

The nature of election petitions has been clearly discussed earlier in this paper and it is also stated that election petitions are governed by the Electoral Law which regulates the conduct of the election.  It is equally pointed out that strict adherence must be placed on the prescribed law governing the elections.

Notwithstanding this, however, courts have stated that there is the need to eschew unnecessary technicalities that can deter the hearing of election petitions.  Thus, in Ngige v. Obi (2006) 14 NWLR (Pt. 999) 1 @ 182-183, it was held that election petitions are by their nature, peculiar from other proceedings and are very important from the point of view of public policy.  Consequently, it is the duty of the election tribunal to hear them without allowing technicalities to unduly fetter its jurisdiction.  
Nwobodo v. Onoh (1984) 1 SCNLR 1 and Chia v. Umah (1998) 7 NWLR (Pt. 556) 95.
It was further held in Ngige’s case that the wrong naming of an election tribunal in the process filed in an election petition cannot and should not be allowed to be a basis on which a petition should be struck out.  In that case, R.D. Muhammad J.C.A. said at page 182:

“I even go further to say that the days of technicalities in the arena of dispensing justice are gone for good – they will never come back.”

It is patently clear from the above that technicalities have no place in the adjudication of election petitions.

In the case of Buhari v. Obasanjo (Supra) both the court and counsel were admonished on the need to avoid technicalities in election petition matters.  The court held at page 297 thus:

“The courts and counsel should move away from discussing technical matters when the substantive matter in a case is the issue.  In the instant case, the Appellants’ issue relating to the validity of the 1st and 2nd Respondents’ reply to the petition was a technical issue which ought not to be raised on appeal after the petition had been heard on its merit.”

It is quite clear from the above that technicalities or issues relating to technicalities have no place in our judicial system generally and while determining election petitions specifically.

OBJECTIONS TO COMPETENCE OF PETITION

Generally, a Defendant who conceives that he has a good ground of law which, if raised, will determine the action in limine may raise such a good ground of law.  The ground of law will be argued as a preliminary point.  If successful, the action is struck out.  The issue of competence of an election petition impacts on the jurisdiction of the Tribunal to entertain it so that once the issue of competence is raised, the Tribunal must determine it first before taking any further step.

See Section 49(5) of the 1st Schedule to the Electoral Act, 2006.

Challenge to the competence of an election petition comes in different ways and it include non-compliance with the Electoral Act, Schedule to the Electoral Act, Practice Direction, Rules of Practice (Federal High Court Rules), the 1999 Constitution and other relevant statutes.

It suffices to state that some non-compliance with the rules of practice attract no serious sanction as it is regarded, in most cases, as irregularities, particularly where they relate to form or where a non-compliance is capable of being waived on ground of reasonableness of time.  There are, however, other objections which the Tribunal or Court will consider fundamental.

This position is amply stated in the case of Onyemaizu v. Ojiako (2000) 6 NWLR (Pt. 659) Pp 46 – 47 Paras H – C thus:

“It is not every non-compliance with rules that attract the sanction or penalty of either dismissal or striking out the court process.  Where the court comes to the conclusion that non-compliance with the rules constitute mere irregularity which could be waived, the court process or the proceedings of the court will not be invalidated.  See Ajike v. Moladun (1967) 1 All NLR 268; Bendel Construction Co. Ltd. V. Anglocan-Development Co. Ltd. (1972) 1 All NLR (Pt. 1) 153; Eboh and Others v. Akpotu (1968) 1 All NLR 220; Adeleke v. Awoliyi and Another (1962) 1 All NLR 260.

If non-compliance with the rules affects the root, foundation or props of the case, the court will not treat it as an irregularity but as nullifying the entire proceedings.

See Skenconsult (Nig.) Ltd. V. Ukey ((1981) 1 SC 6; Oke v. Aiyedun (1986) 2 NWLR (Pt. 23) 548; Wimpey Nigeria Limited and Another v. Alhaji Balogun (1986) 3 NWLR (Pt. 28) 324; Dawodu and Another v. Ologundudu and Others (1986) 4 NWLR (Pt. 33) 104.”

It is not every non-compliance with rules of court that attracts the sanction or penalty of either dismissal or striking out the court process.  Where the court comes to the conclusion that non-compliance with the rules constitutes mere irregularity which could be waived, the court process or the proceedings of the court will not be invalidated.  If the non-compliance with the rules affects the root, foundation or props of the case, the court will not treat it as an irregularity but as nullifying the entire proceedings.  In the instant case, non-compliance with the High Court of Anambra State (Civil Procedure) Rules 1988, affected the jurisdiction of the court.

The above reasoning finds support in the provisions of Section 49 of the 1st Schedule to the Electoral Act, 2006 when it provides thus:

“49(1)
Non-compliance with any of the provisions of this Schedule, or with a rule of practice for the time being operative, except otherwise or implied, shall not render any proceeding void, unless the Tribunal or Court so directs, but the proceeding may be set aside wholly or in part as irregular, or amended, or otherwise dealt with in such manner and on such terms as the Tribunal or Court may deems fir and just.

(2)
An application to set aside an election petition or a proceeding resulting there from for irregularity or for being a nullity, shall not be allowed unless made within a reasonable time and when the party making the application has not taken any fresh step in the proceedings after knowledge of the defect.

(3)
An application to set aside an election petition or a proceeding pertaining thereto shall show clearly the legal grounds on which the application is based.

(4)
An election petition shall not be defeated by an objection as to form if it is possible at the time the objection is raised to remedy the defect either by way of amendment or as may be directed by the Tribunal or Court.

(5)
An objection challenging the regularity or competence of an election petition shall be heard and determined before any further steps in the proceedings if the objection is brought immediately the defect on the face of the election petition is noticed.”

Having considered objections to election petition’s competence on the basis of adjectival law, it is pertinent to make an incursion into the relevant considerations under the substantive law.  In this connection, the 1999 Constitution, Electoral Act, 2006 and Practice Direction will be examined in the determination of the cause and effect of conceivable objections.

May it be noted that courts of law are generally duty-bound to enforce and give effect to the mandatory provisions of a statute and parties cannot by consent or acquiescence or failure to object nullify the effect of a statute.

See Inyang v. Ebong (2002) 2 NWLR (Pt. 751) P. 284 @ 331 Paras C – D.

See also C.C.B. (Nig.) Ltd. V. Onwuchekwa (1998) 8 NWLR (Pt. 562) P. 395 Paras D – E.

The implication of the above is that non-compliance with the provisions of the Electoral Act, 2006, in filing an election petition is fatal to the petition and could be dismissed for such non-compliance.

CONSTITUTIONALITY OF THE TIME LIMIT IN HEARING OF ELECTION PETITION

Election petition is an integral part of a democratic process which derives its validity from the Constitution of the Federal Republic of Nigeria.  It is beyond disputation that election petitions are classified under civil actions.  However, it enjoys certain unique peculiarities which are determined by a wide range of ‘privileges’ or exceptions introduced into the proceedings in terms of time limit for its determination, the day to day rule.  The judicial approval to the uniqueness of election petition was given in the case of Ambrose Owuru v. INEC & Ors. (1999) 10 NWLR (Pt. 622) P. 201 when the Court of Appeal emphasized that election petitions are, by their nature, peculiar from other proceedings.

Election petitions are ‘sui generis’ and as such they are considered to be neither civil nor criminal proceedings.  An election petition creates a special jurisdiction and the ordinary rules of procedure in civil cases seldom serve its purpose.  Because of their peculiar nature, the court endeavour to hear them expeditiously by reason of their importance to good governance and the democratic set up.  This places election petitions above normal transactions between individuals which give rise to ordinary claims in court.

Recently, the Court of Appeal underscored time being of essence of election petition proceedings in the case of Peter v. INEC (2009) 26 W.R.N. P. 131, when it held thus:

“Time is of the very essence in election proceedings and the piece meal challenge of the 3rd and 16th Respondents to the competence of the Appellant’s petition was an abuse of judicial process the tribunal should have forestalled.”

It is imperative to consider the whole essence or purpose of this hallowed principle of time limit in election petitions.  This is probably borne out of the desire to detach election petitions from the shackles or unpalatable intricacies embedded in the country’s adversorial judicial system, which, more often than not, account for delay in hearing and determination of disputes submitted to court or Tribunal in ordinary civil matters.

In this episode of civil matters, the adversaries or opposing counsel, who probably do not believe in their cases or having discovered that they have bad cases, engage in all sorts of legal antics to delay the proceedings and to the annoyance of the adverse party.  The unfortunate thing is that most of our rules afford these untoward opportunities which rules are now gradually giving way to the new rules being adopted by most states of federation.

It is against the backdrop of the fact that elections attract a lot of public interest and the state or nation is usually interested in its early determination that election petition is accorded the epithet of ‘sui generis’ with a view to creating a dichotomy between it and ordinary civil actions.

Notwithstanding the above attributes of election petition being sui generis, and particularly the need to dispose of the petition timeously, it is still not allowed to make a stipulation as to when an election petition should be disposed off.  Any provision limiting the time within which to conclude an election petition risks being in conflict with the provision of Section 2 of the 1999 Constitution which deals with its supremacy as the grundnorm from which the Electoral Act and the attendant Rules and Practice Direction derive their authority, existence and/or validity. 

This constitutional provision makes it fundamental that right to fair hearing should enure in favour of parties to a legal dispute.  However, the effects of this constitutional provision on election petition proceedings in so far as it affects the time limit for hearing and determination of election petition have been considered in different fora and there seems to be unanimity in judicial attitude that time limit for hearing and determination of election petition is unconstitutional, null and void.

In the case of Ukpo v. Adede (2000) 10 (NWLR (Pt. 674) P. 19, it was held thus: provisions in a statute which limit the time within which the court must hear an election petition and appeals thereon and deliver judgment is an unwarranted interference with the judicial powers of the courts and an affront to the right of fair hearing enshrined in the Constitution of Nigeria, 1999 vide Sections 4(8), 6(6), 36(1) and 294(1) and such statutory provisions are therefore unconstitutional, null and void.  Consequently, the provisions of Sections 127(3), 130(1) and 138(2) of the Electoral Act Cap 105 Laws of the Federation of Nigeria 1990 which limit the time for hearing election petitions and appeals thereon are unconstitutional, null and void and it was open for the Election Tribunal to so declare by virtue of the provision of Section 315 of the 1999 Constitution. 
See also Unongo v. Aku (1983) 2 SCNLR 332.

Notwithstanding the above decision on the unconstitutionality of time frame within which an election petition may be determined, the Tribunal still recognises the whole essence of time in the hearing and determination and the Courts and Tribunals have adopted ways of reasonable use of time through the practice Direction and the Federal High Court Rules.

The question then is if the practice Direction and Federal High Court Rules are recognised as procedural law, the substantive law pursuant to which they are made derive their authority from the same constitution where has the unconstitutionality of the time frame in the hearing and determination of election petition.

The answer is not farfetched in so far as the provisions of the practice Direction and Federal High Court Rules do not infringe on the party’s right to fair hearing, the practice Direction and the applicable Federal High Court Rules as to time cannot be regarded as unconstitutional.  What is more, the substantive law which is the Electoral Act and Federal High Court Act are laws which derived their sources of authority from the Constitution having been enacted through a constitutionally recognised procedure.

The constitution itself is not aversed to timeliness in Court proceedings hence the constitutional provision that a judgment of Court or ruling most be delivered within three months of the concision of evidence and addresses.

See section 294(1) of the 1999 Constitution which provides thus; 

“ Every Court established under this Constitution shall deliver its decision in writing not later than ninety days after the conclusion of evidence and final addresses and furnish all parties to the cause or matter determined with duly authenticated copies of the decision within seven days of the delivery thereof.” 

One wonders while the 1999 Constitution expressly places premium on timeliness of delivery of judgment or ruling but leaves the same need for the entire proceedings to the specific statutes and Rules guiding various court’s proceedings thereby creating doubt as to the intendment of the Constitution on timeous hearing and determination of election petitions.

It may, however, be argued that the seeming aversion of the Constitution to the imposition of time in the hearing and determination is borne out of the military legislative history where Decrees that were enacted contained express provision for time limit of specific days ranging from 30 days to 60 days and later 90 days particularly in relation to Local Govenrment election petitions such as (Basic Constitutional and Transitional provisions) Decree No 36 of 1998 providing for 30 days for the hearing of appeal.

The fight put up by the 1999 Constitution under democracy for its superiority over the obnoxious military laws gaging the courts and Tribunal to rush justice led to the aforesaid unassailable pronouncement on the constitutionality of imposing time limit for the hearing and determination of the election petitions. 

However, the Electoral Act, 2006 has technically brought love between the 1999 Constitution and the time of doing justice in the election petition by clearing the inconsistency of the provisions for specific days with the spirit and letters of the 1999 Constitution vide its time saving provisions and the practice Direction made thereto. All these tends to achieve timeliness of the hearing and determination of the election petition which provisions include time for filing and taking other steps in the proceeding as variously contained in the practice Direction and the Federal High Court Rules. 

It is not in doubt that the above maxim justice delayed is justice denied has been well entrenched in our judicial system.  It must however, be stated that this maxim in its application by the courts does not imply that courts must rush all cases that come before them.  Rather, they must balance the competing factors, that is, cases should not be unnecessarily delayed and not unwillingly rushed.

Thus, in Abubakar v. Yar’Adua (2008) 4 NWLR (Pt. 1078) 465 @ 537, the court held that it is always better to err on the side of caution as justice rushed is justice denied.

This position had earlier been taken by the Court of Appeal, Ilorin Division in the case of Gov. Ekiti State v. Osayomi (2005) 2 NWLR (Pt. 909) 67 @ 90, when the court stated thus:

“Every party is entitled to fair hearing and there should be no over-speeding or stampeding in order to enable the court arrive at a just decision.  Justice delayed is justice denied but justice rushed may result into justice being crushed.”

One fact is clear and sacrosanct from the judicial authorities referred to and the fact is that while justice should not be pursued at a snail speed, it should not also be pursued with the speed of rockets shot into space or supersonic speed.

The above no doubt underscores the relevance of the maxim to the trial of election petition.

PROBLEMS ASSOCIATED WITH APPLICABILITY OF THE MAXIM JUSTICE DELAYED IS JUSTICE DENIED TO ELECTION PETITION

The Apex Court has enjoined courts/tribunals handling issues like election petitions to give such speedy hearing.  In Pam v. Mohammed (2008) 16 NWLR (Pt. 1112) 1 @ 80, the court held that where the res in a case is in danger of being wiped out, the court must take the fast track or lane to conduct a speedy hearing of the case.  The whole essence of litigation in a matter where there is a res is to ensure that it is protected and not destroyed or annihilated.

Regrettably, however, it is a known fact that in Nigeria, that some elected officers have been removed from their offices a few days or months to the expiration of their tenure of office on the ground that they were not the rightful persons who won the election.

There is no gainsaying the fact that these types of occurrences apart from not helping our nascent democracy to grow equally erode the confidence of the populace in electoral processes and the judiciary at large.

From the views expressed by commentators, writers, activists, the major reasons for the delay in the determination of election petition cases can be summarised as follows:

i) Corruption at all levels;

ii) Laziness on the part of the adjudicators;

iii) Frequency of unnecessary adjournments;

iv) Improper interference by meddlesome interlopers in the affairs of the court;

v) Delay in setting up of panels to hear cases/appeals;

vi) Adjourning the delivery of rulings for a considerable length of time on simple applications which ought to be ruled upon in limine; 

vii) Poor time management and control of cases in court and court registry;

viii) Exploitation of defects in the electoral Law;

ix) Conflict and acrimony arising from the exercise of power by heads of courts;

x) Abuse or misuse of judicial powers; and

xi) Conflicting decisions in cases handled by the courts and so on.

It suffices to state that the foregoing reasons, no doubt, played some roles in the delay in the hearing and determination of election petition cases but are not exhaustive and totally correct.  However, some other reasons to be discussed later in this discourse are directly responsible for the unfortunate delay that has plagued the nation’s administration of justice and the attendant denial of justice generally but particularly in trial of election petitions.

All these, summed up, do not portray the ideals which the machinery of law set up for the administration of justice intends to achieve. They have posed a great challenge to the realisation of manifest justice on election petition submitted for adjudication. The factors serve as clog in the wheel of progress of justice. A brief incursion to the views paraded would be discussed seriatim. 

CORRUPTION AT ALL LEVELS 

Corruption, world over has been a great worry. It has permeated various institutions, states, organization, societies and even sometimes within the family. Nigerians appears immersed in the waters of corruption. Today, corruption has become a scourge. The “settlement” syndrome that found its way into the country’s polity seems to have assumed an alarming stage.

Corruption can be categorized as petty, ordinary or grand. Illicit conduct among low level personnel, motivated by desire to augment income leads to corruption and is rife among the officials and aimed at converting to themselves more and more of what should go to the state. The grand form of corruption is engaged in by big players in the form of advance fee payments kickbacks, gratification e.t.c. Corruption is any decision, act or conduct that subverts or compromises the integrity of people in authority or institutions charged with promoting, defending or sustaining the democratization process, thereby undermining its effectiveness in performing its assigned roles.

It is generally agreed that corruption implies undue advantage, abuse of office, undeserved favour obtained through manipulation of rules or status, any untoward conduct occasioned by graft or promise of same. The attributes of corruption/corrupt practices have nothing but negative influence on the society. The effect of corruption has taken a heavy toll on the administration of justice; it has polluted the stream of justice in so many ways. Corruption has defeated various purposes for the continued existence of Courts and Tribunals. Corruption has ravaged various bodies, institutions, organizations and states thereby posing looming danger and threats on the existence of prompt justice.

Without mincing words, the corrupt intentions of our leaders have made them lose focus on the need for separation of power between the three arms of government. The issue of corruption, has become a social malaise and cause of concern for all Nigerians.  The Transparency International has continuously been ranking Nigerian as one of the most corrupt nations in the world.  The rationale behind this may be unknown, but recent happenings in our judiciary is a pointer to that direction. This social malady cuts across all facets of human undertakings, from politicians to professionals, technocrats, businessmen and women even to the ordinary Nigerians.

Corruption at all levels of our governance, from the local government, to the State level and Federal level, permeates the three arms of government and the recent trial of past Governors, Senators and other high ranking officials by Anti-graft agencies show that the issue of corruption cannot be completely ruled out when considering the reasons for the delay in hearing of election petitions.

The salutation accorded the sanction meted out to some corrupt judicial officers by the National judicial Council on issues bordering on corruption and corrupt practices remains sempiternal in our memories. The Daily Trust Newspaper of Friday July 2nd 2010 reported on pages 1 and 5 alluded to the report of a survey on crime and corruption conducted by the Economic and Financial Crime Commission (EFCC) and National Bureau of Statistics, with the support of the United Nations Office on Drugs and Crimes (UNODC) that Nigerian courts of law receive the biggest bribes from citizens among all the institutionss in which corruption is rampant. The responded citizens claimed to have paid the biggest bribes to the courts. It was also reported that the bribery in the judiciary was less frequent than in many other agencies.  It emans that the corruption in judiciary attracts the biggest of all corrupt transactions.  The frequency of corruption in other institutes such as PHCN and Police and other agencies of government is higher but the volume of corrupt transactions is lower than that of the judiciary.  The report says that smaller amounts were indicated for customs clearance, clearance of environmental health regulations, residence and work permit, registration and police investigation

ADJUDICATORS’ LAZINESS 

I cannot but agree that laziness on the part of judges is doing far more harm to the entire proceedings than devastating the hope of the petitioner and the electorate. The laziness of the judges may either be natural, pathological or deliberate. Our female judges have the largest share of this blame but they could be absorbed having regard to their natural make up as a weaker sex and family responsibility as a wife and mother. Regrettably, the male judges who deliberately make themselves objects of laziness have no excuse. It has been discovered that some lazy male judges deliberately do so as a cover up for their incompetence.

Some judges do not have the capacity to stand long proceedings whilst some find it extremely inconvenient to give bench ruling where necessary.

In this sheer display of laziness the cases before them suffered avoidable delay and the whole essence of seeking justice is lost afterall.

INCESSANT UNNECESSARY ADJOURMENTS

Unfortunately this plague of unnecessary adjournment has bedevilled  the nations’s justice administration. Counsel are worst culprits in this saga. Some counsel will even go to the extent of giving reason of indisposition when in the same proceeding he had put up a rigorous argument on an issue for which he was overruled.

This is frustrating as the reason of indisposition readily finds refuge under our legal order. Judges are also helpless in this situation as a “sick” counsel cannot be compelled to go on with his matter at all cost. That conduct is unethical. Counsel’s professional duty does not take him that far. In cases of adjourment on reasons other than indisposition, the fault is mutual. Both the counsel and the judge are guilty. May I quickly add that some judges who know their onions have risen to the occasion and discouraged this ploy of flagrant delay.

The extreme situation of foisting on the Tribunal an adjournment is where a counsel refused to attend the court without any reason. Few judges who stood on the side of law have also risen to the occasion. In the case of Usani V. Duke (2006) 17 NWLR Pt. 1009, P. 637, para C – G, the court held that in this case, the decision of the Tribunal to close the case of the appellant was the best option in the cirsumstances since his counsel refused to attend the court.

INTERLOPERS’ INTERFERENCE

Another factor accounting for the delay of the hearing and determination of election petition cases has to do with interference in the activities of adjudicators by some meddlesome interlopers who want the judgment of the court/trial to be in their favour or in the favour of their preferred candidate.

This fact has reached a dangerous dimension when judgment yet to be delivered by a court/tribunal are being published in the Newspaper or sent through electronic mails and when such judgment are read they do not only tally in substance, but conform to the wordings of the judgment.

In the process of perfecting these shady deals, the trial of election petitions are delayed unnecessarily whilst due advantage is given to a party whose Godfathers are at work in the undue interference with the administration of justice. Most of these interlopers are politicians ably supported by a ruling party.

The judgment of courts become more predictable as it is almost certain that the ruling party would win every election petition until recently when we had a slight shift from the old order. This interference does not augur well with the administration of justice in Nigeria as the gestation period of such interference account for hearing and determination of the election petition.  Court judgments should not be taken as a lottery game where predictions are done by the stakeholders.

DELAY IN THE CONSTITUTION OF ELECTION PETITION PANELS 
Though it is not in every situation that the questions of constitution of panel impede speedy determination of election complaint, however in practice, however, experience has come to show that, there have been occassions where panels are not constituted on time to hear electoral complaints either at the tribunal level or even at the level of both the Court of Appeal and the Supreme Court.

We have also seen in practice, situations where for examples, the Court of Appeal allowed an appeal to it,  and ordered that the petition be heard by another panel to be constituted. However in reality, those panels are rarely constituted on time to hear and determine petitions. An example of such a situation, though there are others, is the case relating to the Sokoto State Governorship Election Petition. The election tribunal gave its judgment in 2008 and an appeal was filed in 2009, yet no panel was constituted to hear the appeal until 2010. What a clear case of justice delayed! It must not be encouraged.
It is suggested that, where a matter is to be heard, particularly de novo, the appointing authority should try as much as possible to constitute a panel timeously to hear and determine such a matter expeditiously. Such a step or approach if adopted will instil confidence in the citizenry.
DELAYED DELIVERY OF RULINGS

Delay in the delivery of rulings on interlocutory applications is one of the factors directly responsible for the delayed justice. Part of the problem may be placed at the doorsteps of the judges but it is a direct result of the nation’s litigous propensity on account of incredible election. Some courts bite more than what they can chew. 
Recent happenings at the Court of Appeal is a pointer to this. However, the courts have devised a means of re-adopting the argument or inviting counsel to give further address on an issue in respect of the matter before them so as to revive the 90 days time limit imposed by the 1999 Constitution.

ADJUDICATORS’ LACK OF KNOWLEDGE AND DYNAMICS OF LAW

This problem of lack of knowledge goes paripassu with the problem  of incompetence that will be discussed in the succeeding discourse of this work. However, it can be safely said that an adjudicator that is lacking in the knowledge of law and its dynamics would create more problem than solving the problems brought before him. In the process, the justice of matter submitted to him for adjudication is innocently murdered and the suppliant becomes the poorer for it. The proper understanding of the dynamics of law is sine – quanon to the effective administration of justice.

POOR MANAGEMENT OF COURT AND REGISTRY’S TIME 

In any human endeavour, if a time is not properly managed it becomes a waste. From time immemorial, time of court has always been significant and sacred. Time of court is so precious that any attempt to waste it is always met with stiff opposition by the presiding judges. The words like “Don’t waste the time of this court, time is of the essence, mitigation of the time of litigation and the likes” feature prominently in court proceedings particularly when the courts are controlled or managed by serious and hard working judges. Poor management of time contributes to the delay in the hearing and determination of election petitions.

The same goes for the registry. The attitude of courts registry officials is another monster. The filing of election petitions must necessarily take place in the registry, these court registry officials whose watchword is “tips” will not perform their official duties of seeing the process filed through appropriate channel in good time until the litigants or their counsel do the extraordinary. Registry officials see their deployment as a gift even though some of them don’t have the experience.  This is another form of innocuos corruption.

EXPLOITATION OF DEFECTS IN THE ELECTORAL LAW

One finds it difficult to access defects in the Electoral law. However, if the amendment proposed to the Electoral Act 2006 constitute  defects they are yet to be tested hence the issue of their exploitation has not arisen or may be considered premature.  May it be noted that time frame should not feature in the Constitution.  National Assembly is to be trusted with necessary amendments.

CONFLICT AND ACRIMONY IN THE EXERCISE OF POWER BY HEADS OF COURTS

There is no conflict and acrimony in the way and manner heads of courts exercise their power as far as the election petition is concerned.  Rather, there appears to be harmony in the exercise of powers by heads of courts.  The Chief Judge of the Federal High Court makes rules applicable to the election petitions, just as the president of the Court of Appeal enacts the Practice Direction to govern procedure of all election petitions up to Supreme Court.  The familiar role of the Chief Justice of Nigeria who is Presiding justice of the Court of last resort in case of presidential election is also not hampered in any way. 
However, the constitution and appointment of judges to the Election Petition Tribunal, is the prerogative of the President of the Court of Appeal and there cannot be conflict or acrimony in this regard as no other head of court has the right to exercise the power of such appointment.

ABUSE OR MISUSE OF JUDICIAL POWERS

This problem is multidimensional. Abuse or misuse comes in varying degrees and they relate mostly to the discharge of official duties of the judges. This probem is examined fully in this work under judicial inadequacies. It suffices to state that this problem poses a great danger to the quick dispensation of justice in election petitions.

CONFLICTING DECISIONS

This problem no doubt exists. I find it convenient to discuss it fully later in this work particularly in relation to interlocutory appeals on election petition appeals, that have been plagued with inconsistent and conflicting decisions.

PROBLEMS OF INEC

Independent National Electoral Commission (INEC) also has its fair share of blame in the whole debacle of unnecessary delay.  The organization in its modus operandi hinders the smooth hearing and determination of election petition cases apparently acting the scripts of one of the parties to the case.  

Depending on which side of the case it belongs, the excuse has always been that the law enjoins it to defend the result it declared or totally abdicate its duty of putting a formidable defence to its results when dancing to the tune dictated by the Petitioner.  

Worse still, INEC can combine these two unfamiliar roles of satisfying the two parties.  Yoruba would say “o fi eku kan re omo meji” – meaning – “using one rat to please two children”.  These antics the INEC perpetrate in varying degrees range from delay in the availability of INEC documents for inspection and collection by the needing party.

Other problems ancilliary to the foregoing which are dicussed not in the manner in which they are arranged but in terms of sequence of their relevance to this discourse include the following: 

i) Incompetence;

ii) Laziness;

iii) Unnecessary radicalism;

iv) Influence by extraneous events;

v) Lack of contentment;

vi) Compromised registry;

vii) Immaturity;

viii) Interlocutory appeals and the attendant uncertainties; 

ix) Poor performance in the discharge of judicial functions; 

x) Inconsistency/conflicting decisions;

xi) Role of lawyers; 

xii) Role of the press; and 

xiii) Abdication of duty.

ABDICATION OF DUTY

In matters of this nature, we need to identify some areas of concern where the judiciary or Tribunal had not fared very well.  The Election Petition Tribunals in different fora made copious findings on commission of election related crimes in their various judgments yet they abdicated the duties imposed on them in Section 157 of the Electoral Act, 2006 where it is provided thus:

“The Commission shall consider any recommendation made to it by a tribunal with respect to the prosecution by it of any person for an offence disclosed in any election.”

In all the reported election petitions, decisions where the tribunals made findings bordering on election related crimes such as forgery, stealing, violence, undue influence and other offences created in Part VII of Sections 124 – 138 of the Electoral Act, 2006, no tribunal, on record, has made recommendations to the Commission for prosecution of the offenders in accordance with the provisions of Section 157 of the Electoral Act, 2006.  The section is not inserted to gather dust nor is it for cosmetics and neither is it a mere coincidence.  It is for a purpose.

Courts should ensure that electoral fraud is totally discouraged in the exercise of their adjudicatory power over the post election disputes.  I wish to place on record that my criticism is not borne out of my involvement in some of these cases where finding on electoral crimes of fraud and violence were made in Agagu v. Mimiko and host of others but stems from my assessment of how our judiciary has fared vis-à-vis the challenges of the election petition related problems with particular reference to delay.

CONTRADICTORY/INCONSISTENT DECISIONS IN ELECTION MATTERS

Aside from the foregoing, the judiciary, unfortunately though, has in the long line of election related cases contributed to the uncertainty and delay that have bedeviled our administration of justice.  We have seen a situation where the same court or judges of the same degree make contradictory and inconsistent orders in respect of the same subject matter each relying on his whims, caprices, prejudices and sometimes a vaunting ego that make nonsense and mockery of the law and justice of the case at hand.

The general position of the law or perception which people should have in any legal process has always been that of certainty. In otherwords, at every given point in time, we should be able to say what the position of the law is on a matter. The idea or concept of certainty if it is adhered to, will enable legal practitioners to take a given decision or give a candid advice to their clients on what election matters to pursue and which one should not be pursued.

Furthermore, in our jurispendence the concept of judicial precedent or stare decisis, if followed is a practice that instils judicial discipline and prevents inconsistency in the decision of our courts and tribunal. However, where courts or tribunal of co-ordinate jurisdiction gives contradictory decision, on the same subject matter, then their error will serve as lubricants for politicians asking that a particular issue must be tested in court, because by so doing anything is possible.
By saying that anything is possible, it means that, no matter how bad a case is, it is not hopeless until a final decision is given. This approach, tends to embolden people who have lost out in an electoral process to file election petition/complaint at all cost.

From experience, one can say that, there are many instances in which the courts and tribunals, have rendered inconsistent decisions on the same subject matter that a practitioner even find it difficult nowadays to say with certainty what position one should take in a given situation. 
I now wish to talk briefly on the inconsistency relating to interlocutory appeal.

Interlocutory appeals are those appeals taken on a matter the resolution of which is not capable of resolving the substantive matter brought before the court or tribunal. What then should an aggrieved person do if an interlocutory decision is given against him? 

In Orubu V. N. E. C. (1988) 5 NWLR (pt. 94) 185, the Supreme Court interpreted the provisions of section 36 (1) of the Local Government Elections Decree No 37 of 1987 which provides:

“S. 36 (1) notwithstanding any provisions permitting any other period of notice, notice of appeal to the Court of Appeal from a decision on an election petition shall be given within one month of the decision in question”
The Supreme Court in the aforesaid case stated clearly that interlocutory appeal is not cognisable in election petition matter.

In Okohue V. Obadan (1989) 5 NWLR (PT. 120) 185,  the position of the law stated in Orubu v. NEC (Supra) was followed. However, the situation or position of the law at the time when Orubu v. NEC (Supra) and Okohue v. Obadan (Supra) were decided was that “appeal shall lie on an election petition. “On” as used in the earlier statute was interpreted to mean, the conclusion of an election petition matter.

However, even with the change in our electoral laws as to when appeal can be filed, some of our courts have been following the decision given in Orubu v. NEC (Supra) and Okohue v. Obadan (Supra) without appreciating that the laws on which  the earlier decisions were predicated have since changed.

I wish to consider some recent legislations to see what provisions have been made concerning appeal?

Section 138 (1) and (2) of the Electoral Act 2002 provides:

(1) “If the Election Tribunal or the Court, as the case may be determine that a candidate returned as elected was not validly elected, and if notice of appeal against that decision is given within 21 days from the date of the decision, the candidate returned as elected shall, notwithstanding the contrary decision of the Electoral Tribunal or the Court, remain in office pending the determination of appeal.

(2) If the Election Tribunal or the Court, as the case may be, determines that a candidate returned as elected was not validly elected, the candidate returned as elected shall, notwithstanding the contrary decision of the Election Tribunal or the Court, remain in office pending the expiration of the period of 21 days within which an appeal may be brought.” 

The 2006 Electoral Act has made similar provision as in the 2002 Act. Thus by section 149 (1) and (2) of the Electoral Act 2006, it has been provided:

(1) “If the Election Tribunal or the Court, as the case may be, determine that a candidate returned as elected was not validly elected, then if notice of appeal against that decision is given within 21 days from the date of the decision, the candidate returned as elected shall, notwithstanding the contrary decision of the Election Tribunal or the Court, remain in office pending the determination of the appeal.

(2) If the Election Tribunal of the Court, as the case may be, determines that a candidate returned as elected was not validly elected, the candidate returned as elected shall, notwitstanding the contrary decision of the Election Tribunal or the Court, remain in office pending the expiration of the period of 21 days within which an appeal may be brought.”

In Obasanjo v. Buhari (2003) 17 NWLR (PT. 850) PG. 510 and Buhari v. Yusuf (2003) 14 NWLR (PT. 841) PG. 446, which were decisions delivered in relation to the Electoral Act, 2002, the Supreme Court allowed interlocutory appeals to it against the decisions of the Court of Appeal sitting as a Court of first instance in election petition matter.
Indeed, appeals were filed against decisions of the Court of Appeal on issues of proper parties and joinder. The issues in question were interlocutory matters. The apex court entertained the appeals thereby  confirming the fact that an interlocutory appeal can be filed in respect of interlocutorty decisions.

In Abubakar v. Yar’adua (2008) 4 NWLR (PT. 1078) Pg. 465 @ 495 – 496, the Supreme Court entertained an interlocutory appeal against the decision of the Court of Appeal. The court stated emphatically that an interlocutory appeal is a constitutional right.

As against, the reasoning of the Supreme Court some of our lower courts and tribunals are still following the old cases in which the court held that interlocutory appeals cannot be filed in election petition matters without appreciating the fact that the statute on which those earlier decisions were based are no longer relevant in our present despensation. Thus in Okon v. Bob (2004) 1 NWLR (PT. 854) Pg. 378, Amgbare v. Sylva (2007) 18 NWLR (PT. 1065) 1 @ 22 – 23, Osunbor V. Oshiomole (2007) 18 NWLR (PT. 1065) 32 @ 40 – 41 and other similar cases, the court held that interlocutory appeals are not cognisable in election petition matter.

The above discourse showed clearly the inconsistencies and contradictions in the thinking of the court that at times one is at a loss as to what steps to be taken in an interlocutory appeal. This type of situations or scenarios will not work positively in resolution of election matters timeously particularly where there is complaint in interlocutory matters in an election petition.
The uncertainty or inconsistencies seem to relate to the perceptions and reasonings of the Court of Appeal. It is suggested that, there is the need for the Court of Appeal to harmonise its decisions in election matters so as obviate these inconsistencies.

See: Odedo v. INEC (2008) 17 NWLR (PT. 1117) PG. 554    

It is submitted that certainty in the law will enhance speedy administration of justice.

The Courts must be conscious of its duty to jealously guard the basic principles of justice when a dispute is submitted to it for adjudication.  The abdication of this bounden duty is reflective of many conflicting decisions of the Court of Appeal and the time spent in reconciling these enormous conflicts in the application of these decisions to another case constitutes a serious impediment to timeous determination of the election petitions. 

In a bid to resolve the conflicts, parties to election petitions through their counsel do the unexpected and confuse the Tribunals that call for such reconciliations the more.  Justice George Oguntade (Rtd.) in his dissenting judgment in the case of Buhari v. INEC (2008) 19 NWLR (Pt. 1120) Pg. 246 @ 462 - 463, faultlessly x-rayed the inadequacy of the Court of Appeal on the issue of validity or otherwise of the ballot papers used in the presidential election when he stated thus:

“The reasoning of the court below would appear to be curious.  They proceeded on the basis that the elections conducted with ballot papers unauthorized by law was valid; and then turned round to ask the Petitioners/Appellants to prove that the same election was invalid for non-compliance.  They unwittingly put the cart before the horse.  That was a strange way to reason for a court.  A court could not first assume that a disputed act was valid and then place on the Plaintiff the onus of proving the invalidity of the same act when what was in dispute was the constitutive elements which would lead to a pronouncement of the validity of the Act.

Even on the supposition that the burden to prove that the failure to use the ballot papers which did not conform with the law did substantially affect the result of the election was on the Petitioner/Appellant, it is my firm view that the Petitioner/Appellant discharged the burden.  A ballot paper not in conformity with Section 45(2) is prima facie an act of non-compliance.  It is therefore an invalid ballot paper.  Since it is the same invalid ballot paper that converts later in the process of an election into a vote, the resulting vote must also become an invalid vote.  It was never the case of the Respondents that the unserialised ballot papers were only used in some States in Nigeria.  If that were their defence and the court below had found that this was truly the case, that would have placed on the court below the duty to determine what percentage of the votes cast at the election was valid or invalid.  If the 4th and 5th Respondents would still have won by a majority of the valid votes, the petition was liable to fail.  But in this case, all the ballot papers used to cast votes for all the candidates in the election were invalid.  The result is that each of the candidates at the Presidential Election 2007 scored zero or no votes.  An invalid ballot paper cannot yield a valid vote.  Clearly therefore, the Petitioner/Appellant in my view succeeded in making the case that the non-compliance with Section 45(2) of the Electoral Act, 2007 substantially affected the result of the election.  Let me reiterate very respectfully that the lower court erred by not coming to the conclusion that each of the candidates at the election scored zero as no valid votes were recorded for any of them.”

The wisdom in the reconciliation lies in the fact that our legal order should not be only be luminous but saturated with certainty so that the interlocutory appeals as that are replete with inconsistencies particularly in relation to failure to file an appeal against interlocutory decisions of the tribunal suffer no judicial prejudice. 

This abyss of judicial confusion, no doubt, creates uncertainty in the administration of justice. The need for certainty and consistency in the administration of justice cannot be overemphasised. It is not only important but mandatory so that all stakeholders in the administration of justice will know where they stand at a given time. Courts in their various decisions underscored the importance of ensuring certainty. For example in the case of Ababa & Anor v. Adeyemi (1976) 12 SC, the Supreme Court held thus:

“On the other hand, realising as we must do in this imperfect world of mortal beings, certainty is but an illusion and expose is not the destiny of man, we think nonetheless that in law there ought to be not only an element of certainty but also of consistency of construction and application. This is more so in the sphere of adjectival law which is all about procedure. Otherwise, the practice of law might become impossible as crystal gazing would be completely eliminated.”

In Peter V. Ashamu (1995) 4 NWLR (Pt. 388) p. 206, the court stated that the theory of justice to which we adhere rests a priori on the premise that there must be certainty and parties to the legal duel should be in a position to know where they stand at a certain time. As system of law where judges of the same degree make contradictory or inconsistent orders each relying on his whims, caprices, prejudices and sometimes vaunting ego makes nonsense and mockery of the law. To do otherwise is to let loose a wild geese.

This problem of uncertainty and inconsistency has contributed greatly to the delay in the administration of justice and many litigants have suffered disadvantages on account of this. The thought of which decision of court should govern interlocutory appeals more often than not waste useful part of litigation time.

THE ROLE OF THE PRESS

Sadly, today, the good news about the confidence of the public in the press has almost been completely eroded.  Apart from the internal problem of dearth of qualified professional in the profession, there is also the problem of politicization of the profession.  Most of the reports of cases in the Newspapers have negative influence of the politicians.

It is now the practice that journalists/pressmen who are renowned for the integrity and straight forwardness while in private practice quickly jettison the nobility and decency of this profession immediately they find their way into the corridors of powers with different portfolios.  In the face of this sadden comfort, lies must now be professionally told and rhetorics beautifully delivered in order to conceal or cover up the obvious inadequacies in the report of cases in courts.  

More often than not, these negative reports on the pages of newspapers become heated debate in open courts so that the whole essence of the proceedings of the day is lost to the unhealthy arguments and calls for exercise of judicial powers in that regard take away useful time of the court.  This cannot but be described as a deliberate distraction which some judges fall for innocently.

To worsen the situation, some politicians have their newspapers by which they serve their selfish interest through imbalance and disturbing reports of proceedings and some to the extent of casting aspersion on the judges who are in turn frustrated by the disturbing reports.

ROLE OF LAWYERS

Some lawyers seem to have forgotten their responsibility of owing higher duty to the discharge of their professional duties. Lawyers have been admonished severally in court decision that this responsibility is not optional but a necessity. Some lawyers in the name of winning a case for their clients at all cost indulge in some sharp practices ranging from asking for adjournment to lack of contesting to ransom, disrespect castigation of judges and failure to attend sittings of court and other forms of reprehensible conduct.

Some lawyers are fond of asking for adjournment  in a bid to delay the hearing and determination of election petitions. This stems from the fact that a party whose victory is challenged would do everything possible to keep the usurped position through the instrumentality of his counsel’s sharp practices and leave his adversary with empty judgment in the event of success of his election petition. Be it noted that elective office in respect of which election petitions relates has a tenure.  This tenure has always been the target by the Respondent declared as the winner of the election being challenged. In this inordinate ambition, the tenure is  monopolised and secured through the instrumentality of the antics of lawyers defending the petition which legal defence is serviced by the money accruable from the elective office which the Respondent has unfettered access to.

In this unethical practice, some senior lawyers would send their juniors to court to merely ask for an adjournment. In the case of Madu v. Okeke (1998) 5 NWLR (PT. 548) pg. 164, para D, the court Per Tobi J. C. A. said:

“It is now a fashion for younger counsel to ask for adjournment on the ground that a more senior colleague would like to do the matter personally. Frankly, I do not know what this is all about. It is strange that an advocate of the Supreme Court of Nigeria cannot reply to a simple motion such as the one before us and ask for an adjournment for a more senior colleague to handle it and because of that he refused to bring the file to court. That is very sad”.

In this shameful ploy, some lawyers under the guise of handling their client’s cases tend to mislead the court, the effect of which, if discovered later may lead to reversal of decision taken on account of such and the the time and energy put into the case come to a naught. In the case of Anuka Community Bank V. Olua (2000) 12 NWLR (PT. 682) pg. 661, para E – F, the court has this to say: 

“While counsel has all the right in law to handle his client’s case to the best of his professional ability, he has not the right to mislead the court and deliberately too for that matter. In the instant case it is rather sad that counsel for the appellants decided to mislead the court in the way he did all in his effort to win the appeal. That is not the best advocacy”.

Some lawyers are even in the habit of holding the court to ransom on behalf of their clients. This they do in varying degrees ranging from imposing their whims and caprices on courts to casting aspersions on judges. Unfortunately, some judges fall for these antics. Some judges tend to easily forget their oath of office and withdraw from hearing the cases and the party supplicating for the intervention of court on the injustice done to him become the poorer for it.

I have been involved in a chieftaincy matter filed in 2001 which has travelled through ten judges of the same High Court which judges at one time or other withdrew from hearing the case for the reasons ranging from casting aspersons, interference, threats, familiarity to general lack of co – operation by counsel. The case is presently before the eleventh judge with the hope that the hearing of the case will see the light of the day.

One wonders a little where lies the efficacy of the judge’s oath of office to do justice to all manners of persons without fear or favour, ill will or affection. This is food for thought.

In the case of Okotcha V. Herwa Limited (2000) 15 NWLR (PT. 690) PG. 249 @ 258 PARA H, the court held thus: 

“It is not fair or just to the other party or parties, as well as the court that a recalcitrant and defaulting party should hold the court and other parties to ransom. The business of the court cannot be dictated by the whims and caprices of any party. Justice must be even handed, for the law is no respecter of persons.”
Worse still, some lawyers even absent themselves from court and some get away with it where the court is manned by a weak judge. A counsel who is unable to attend the court owes it a duty to arrange for another counsel to hold his brief. If counsel appreciates he is first and foremost an officer of the court, his duty is to show utmost respect and not to treat the process of court with levity.

See Usani V. Duke (2006) 17 NWLR (pt. 1009) p. 637, para C – G.

This unfamiliar role of lawyer was recently ignited by their unfortunate involvement in politics. Having been enmeshed in the sudden wave of marriage of convenience with the politicians, they find it difficult to reconcile their position as a professional when the occasion arises for such distinction due to fear of divorce. In other words, they afford being in collision of course with their political godfather and they allow such relationship to becloud their sense of professionalism.

Unfortunately in this desecration of sanctity of court and undue interference with the administration of justice, the way and manner exercise of power of court for contempt does not help a bit. It has been held that whether the contempt is in the face of the court or not in the face of the court, it is important that it should be borne in mind by judges that the court should use its summary powers to punish for contempt sparingly. 

It is important to emphasis the fact that judges should not display undue degree of sensitiveness about this matter of contempt and that they must act with restraint on these occasions. 

See: Deduwa & 3 Ors vs. Okorodudu & 13 Ors (1975) 2 SC

INCOMPETENCE

This problem of incompetence comes with lack of merit in the appointment of judges. Appointment done on the basis of mediocrity breed incompetence. Where we have incompetent judges justice will be badly administered. This incompetence grows from the minimum to the extreme. It becomes extreme where the judges cannot fathom the simplest of all applications. 
I have heard the cases, where judges consult lawyers in the writing of judgment that ought to be kept secret until it is delivered where in a proceedings the court is being misled by counsel, an incompetent judge will find it difficult to read in between the lines that something has gone wrong and this, a mischievious counsel capitalise on not minding his primary duty to the court and the admonition of courts in several decisions including the case of Anuka Commercial Bank V. Olua (2000) cited earlier. The end result of gross incompetence is an avoidable delay as all that is done wrongly on account of incompetence is liable to be set aside and in most cases, starting the exercise de novo becomes a necessity.

UNNECESSARY RADICALISM

It is now a fashion to have categorisation of judges into conservatives, progressives and radicals. The judges in this category are more concern with of the dictates of the group they belong than their primary duty of administering justice to all and sundry. 
They are blindfolded by what the public or government would say or desire and impervious to what justice of the case before them demands at any given time. Some appear to be anti government and some pro – government so that the requirement of justice of each case is relegated to the background. The justice of the case is, more often than not sacrificed on the alter of whims and caprices.
EXTERNAL INFLUENCE

Inspite of the repeated admonition by courts some of our judges still allow themselves to be influenced by extraneous matters that what happen outside the court or facts contained on the pages of newspapers particularly on review of evidence and probative value to be attached to evidence adduced in court.
In some situations, the newspaper reports are confirmed by judges’ utterances and decisions thereby sending wrong signal to the public that the people behind the newspaper reports are in actual control of the court proceedings.

In the case of Orisakwo V. State (2004) 12 NWLR pt. 887 p. 286 para A – E it was held thus:

“It is dangerous for a trial judge to allow himself to be influenced by an extraneous event which takes place outside his court because such could lead to a miscarriage of justice.”

In the case of Unokan Enterprises Ltd. V. Omuvme (2005) vol. 23 WRN Pp. 183 – 184 lines 40 – 15 it was held that:

“Courts have a duty to administer  justice to all manner of people without showing favour to one part or disfavour to the other side and to this end a court of law is not to adjudicate or decide on issues placed or raised before it.”

Also in Ibrahim V. Dangwaram (1997) 1 NWLR pt. 479 p. 94 para F the court hold as follows:

“It is trite that a judge does not embark on a jamboree of excursion. He must limit his examination within the materials placed before him.”

This external influence is having a telling effect on the time of proceedings and the attendant justice of each case in the wake of challenge of such involvement of court in the extraneous events at the Court of Appeal. 
In this connection, it is either the affected party have his confidence in court eroded by the act and accuse the tribunal of bias and call for another panel or that he casts aspersion on the affected judge or judges who, out of shame or for other good reasons disengage from the proceedings. Whatever of the events that crystalise, the time spent and energy dissipated in the proceedings have come to a waste.

This influence of extraneous events appears incredible but it is not only real but extant. I was involved in an election petition in Ondo State. At the stage of examination of the witnesses, some voters register purported to contains the names of deceased persons and foreigners were tendered as being the register used in the conduct of election.
A day after the evidence was given, it was reported in a Lagos based Newspaper that the evidence in that regard would be ascribed probative value and form one of the bases of the judgment and this came to pass in the judgment of the tribunal when eventually delivered.

When some of these issues are taken up in the appeal court and the appellate court agrees, the case will be remitted back for rehearing and another panel will be constituted. The effect of this is that the time and energy in respect of earlier proceedings have been wasted and the justice of the case that it be heard expeditiously is defeated on the alter of being guided by the position of Newspaper.

UNFOUNDED COMPLAINTS
Our judges who ordinarily take their jobs with levity are quick to make complaints about poor condition of courts and registry and hide under that complaint to abdicate their responsibility. Some judges cannot work in a condition imposed by the circumstances of time. For example, if in the morning of court’s sitting, there is no electricity and the generating set develops a fault that cannot be fixed within a reasonable time, some judges will not work under that condition giving an excuse that the court room is stuffy and for that reason, the cases for that day are adjourned.
There should be some modicum of understanding of the peculiarity of Nigerian situation coupled with some degree of patience and perseverance, otherwise if the condition of courts are not improved to the assumed standard of some judges, no case will have appreciate progress and the whole essence of justice will be defeated. 
Not all judges are involved in this inordinate quest for maximum comfort of court room as I have seen judges lighting candles and lanterns to hear election petitions. Nobody advocates that judges should work in a poor condition but if the circumstances dictate that it should not be the basis for which election petition should suffer.
The irony of it is that the man sitting majestically in the elective office and whose election is being challenged may be the brain behind these inconveniences and artificial distractions just to frustrate the petitioner or drag the hands of the Tribunal back so that he can have enough time to enjoy the comfort of the office he has usurped.

COMPROMISED REGISTRY  

A compromised registry will never be fortright in the discharge of official duties. In this connection, the functions of the registry are influenced and the dastardly acts become the order of the day. A compromised registry will not effect service of the process filed within time and where effected, it will be improperly done.
This compromise also affects the issuance and service of hearing notice so that the party who is the victim or target of such compromise if not vigilant will not have knowledge of some proceedings.

Without service or proper service of hearing notice no court or Tribunal may function effectively. Some court officials also engage in fraudulent practices of pilfering or keeping processes filed from the court’s file. All these unfortunate acts of compromised registry contribute in no small measure to the delay in the hearing and determination of the election petition.

IMMATURITY

Some judges are not matured phsycologically and physically for the challenges on the bench Some degenerate to the level of being petty so that they give in easily to a bait set by the counsel appearing before them. Some may even take up flimsy matter against lawyers appearing before them and in the process of doing this, the precious time of the court is wasted. Worse still, some do not learn from their earlier mistakes as they continue in their state of immaturity.

Notwithstanding the aforesaid problems militating against the quick dispensation of justice in the determination of election petitions, I will reiterate my earlier position that the maxim has relevance in the trial and determination of election petitions.

I have been on the two divides being a participant in the election petitions that took much time before completion and I had taken part in election petitions that were decided in short time.

Having found myself in this dual positions, I cannot but agree that the relevance of the maxim to the trial of election petitions is extant and alive.

Recently, our print and electronic media were awashed with the news of the refusal of the Senate to swear in Hon. Alphonsus Igbeke (whom I appeared for at the Court of Appeal) on the grounds that the person who lost - Senator Joy Emordi had filed an application at the Apex Court until reasons eventually prevailed. 

This is one out of numerous instances of situation where election petitions  took an unreasonable length of time before conclusion. In this regard, and the “lis” submitted to the Tribunal became wiser than the litigant in that certain human manipulations ably assisted by the antics of counsel almost frustrated the judgment of the Court of Appeal sitting in Enugu.

In maintaining this stance, I crave in the earlier authorities cited wherein courts/tribunals have enjoined the Tribunal to hear and determine election petitions expeditiously.  This admonition has received the full blessings and support of judges at Election Petitions Tribunal as well as justices of the Court of Appeal and the Supreme Court.

CONCLUSION

As vexed as the issue of delay brought about by the problems discussed above is, it is capable of being resolved through the solutions suggested as follows:

ADEQUATE FUNDING

Post election matter should be well funded by the Executive arm of government just as they did with election. More often than not, the Executive are concerned with the holding and outcome of the election particularly when the ruling party is in the majority in terms of victory. The Tribunal should not be made to suffer for fund that would guarantee smooth administration of justice.
Government should budget ahead of time based on protection of what will be required for the take off of Election Petition Tribunals and other expenses incidental to their sittings, comfort and security.

On the approval of the funds, the money should be released timeously and not in piece-meal so that the whole essence of the prompt release of the funds is not lost on the process.  There is need for the government to eschew its fire brigade approach so that the last minute effort at releasing find is totally discouraged.

DICHOTOMY OF JUDGES ON THE PANEL
There should be a division of judges in the hearing and determination of election petitions save the Court of Appeal in case of hearing of appeals from the decisions of the Tribunal.

At the Tribunal, the judges that hear the preliminaries should not be the set of judges to hear the substantive petition. This will allow fairness and impartiality. As for the appeal, the justices of the Court of Appeal should confine themselves to the briefs filed by the parties and nothing more pretentious.

PREFERENCE FOR TIME SENSITIVE PETITIONS

There is distinction between governorship election and other elections. Preference ought to be given to the House of Assembly and National Assembly elections. The delay that may defeat the justice in case of governorship election has been taken care of by the 1999 Constitution with the provision relating to the effect of the time that the oath of office is taken.
There are also judicial authorities that the tenure of the office of Governors of state starts to run from the day oath of office is administered. This cannot be said of the state and National Assemblies election hence time is of the essence of the hearing and determination of the election petitions.

PROPOSED AMENDEMENT TO THE CONSTITUTION

The clamour for the constitution to include amendments in relation to the time frame for the determination of election is unecessary. The enabling law which is the Electoral Act has taken care of that. In the developed world where a time frame is inserted in the constitution, the facilities available there made it functional and effetive. 
Until similar facilities that make it work in the developed countries are made available, more problems than it is meant to solve would be created and we may have a repeat of the condemnation that greeted the 1998 Decrees. The country is not ripe for the challenges attribuatable to same.
LEGAL TERMINUS OF ELECTION PETITION

The agitation surrounding the termination of election petitions of Governorship and State and National Assemblies at the Court of Appeal may not afterall hold water having regard to the fact that time is of the essence and that there are numerous non – election matters pending in court. Rather, counsel should co – operate with the Tribunal or Court of Appeal in ensuring that proper things are done and the game of law is played according to the rules. 

SECTION 15 OF THE COURT OF APPEAL ACT AS A MECHANISM FOR ENHANCEMENT OF SPEEDY DETERMINATION OF ELECTION PETITION

The cry of the people as to delay in the hearing and determination of election complaint appears to be on the increase nowadays. This is so because, electorate are entitled to know who is their lawful representative as quickly as possible. Indeed public policy demands that dispute relating to election matters ought to be resolved timeously.

The bulk of election complaints in this country ends at the Court of Appeal and that court by section 15 of the Court of Appeal Act, 2004 makes it the final court. Thus the only election petition matter that get to the Supreme Court is a petition relating to the office or election of the president. Every other election disputes end at the Court of Appeal.

In promoting speedy determination of election related  dispute, the Court of Appeal should take the bull by the horn and as much as possible invoke its powers under section 15 of the Court of Appeal Act, to give judgment accordingly in deserving situations rather than sending a matter back for re-hearing. Thus except in exceptional situations where the general powers of the Court cannot be legitimately invoked, election petition appeals ought not to be sent back to the trial court for retrial. For the sake of clarity, section 15 of the Court of Appeal Act, 2004 provides:

“The Court of Appeal may, from time to time, make any order necessary for determining the real question in controversy in the appeal, and amend any defect or error in the record of appeal, and may direct the court below to inquire into and certify its findings on any question which the Court of Appeal thinks fit to determine before final judgment in the appeal and may make, authorised to make or grant and may direct any necessary inquiries or accounts to be made or taken and generally shall have full jurisdiction over the whole proceedings as if the proceedings had been instituted in the Court of Appeal as court of first instance and may re-hear the case in whole or in part or may remit it to the court below for the purpose of such re-hearing or may give such such other directions as to the manner in which the court below shall deal with the case in accordance with the powers of that court, or, in the case of an appeal from the court below in that court’s appellate jurisdiction, order the case to be re-heard by a court of competent jurisdiction” 
It is submitted that, the powers vested in the Court of Appeal by the above quoted law is So wide that it can always be used to fast track the determination of a dispute.

See:
C. G. G. Nig. ltd v. Ogu (2005) 8 NWLR (PT. 927) 366 @ 385; Onuaguluchi v. Ndu (2001) 7 NWLR (PT. 712) 309 @ 320

It is hoped that the Court of Appeal will make judicious use of its general powers.
ENFORCEMENT OF INEC’S COMPLIANCE WITH THE LAW

INEC should be made to achieve its purpose of creation, that is, unbiased umpire.  This paramount role should not start and end with the holding of election petition.  In the discharge of this all important duty, it should be made to comply with all the relevant laws enacted to ensure the doing of justice.  History of election and election petition is saturated with inadequacies or abysmal performance of the INEC particularly in the areas of compliance with the order of Court on inspection of documents, doctoring or altering or falsifying documents to assist a party to the election petition, imposition of artificial barrier to the course of justice, abdication of duty and assumption of unfamiliar roles.

No doubt, INEC inadequacies are borne out of poor leadership.  It appears the entire Nigerian populace are ad idem in this regard hence the call for the removal of Maurice Iwu which clarion call swept him away with an indelible record of conducting the worst election in the history of Nigeria.  Our deceased president Umaru Yar’Adua testified to this in his life time, may his soul rest in perfect peace.

It is hoped that the unbelievable excitement that greeted the President Goodlock Jonathan’s appointment of seemingly acceptable candidate in the person of Dr. Attairu Jega with the hope that he will bring into bear all reforms necessary for holding a credible election and ensuring compliance with the law of the land will translate to reality of expectation.

Aside from this, Section 149(d) of the Evidence Act which states thus: 

“149
The court may presume the existence of any fact which it thinks likely to have happened, regard being had to the common course of natural events, human conduct and public and private business, in their relation to the facts of the particular case, and in particular the court may presume:

a.
………………….

b.
…………………..

c.
…………………..

d.
that evidence which could be and is not produced would, if produced, be unfavourable to the person who withholds it.”

Should be extended to include INEC or electoral commission’s documents and in matters relating to evidence generally.  This will serve as an omnibus provisions where specific substantive or procedural laws do not make sufficient provisions.  Particularly the Practice Direction where rules relating to evidence are provided for.

In the whole, it is better and safer to add good men administering bad law rather than bad men administering good law.  The implication of this is that if there are good men, they, in the course of administering the law, will take account of the requirements of justice into consideration even where their hands are supposed to be tied.  They do not give in easily to the mischievious slogan that “my hands are tied”.  However, this is not to throw overboard the  intention of the draftsman but to balance the situation he is confronted with his primary duty of giving effect to the law.

Thanks for listening and have a wonderful day.
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