REDMEDIES FOR OBSTACLES IN ELECTION PETITIONS
To be able to proffer workable and non theoretical remedies for the many obstacles in any given assignment or task, one must first know what are those obstacles or challenges for which remedies are sought.

Just as it will be illogical, even professionally dangerous, to administer curative drugs to an undiagnosed ailment in a patient, so will it be illogical now for us to move on to proffer remedies without first identifying what the maladies in election petition litigation are for it is only when the maladies are identified and properly quarantined can any known cure be prescribed.
We begin by reminding us all that election petition litigation are neither criminal nor civil. They are not the run of the mill, usual, day-today type of cases we conduct in our courts daily. They are, therefore, appropriately, described as ‘sui generis’. They are like that animal, bat, which, although it flies, in which case it can be said to be a bird, but does not lay egg like the bird which creates doubt as to its claim to being a bird but instead delivers its young ones alive, which means it is also a mammal when, in truth, mammals, generally, do not fly! So, it it is neither a bird nor a mammal.
So, it is with Election petitions: In one breath, it seems like the proceedings are civil while in another, it resembles criminal. All are greed, therefore, that it is neither civil nor criminal. So, we settle for the phrase, ‘sui generis’, a Latin expression which simply mean, ‘of its own kind’. In other words, election petitions are unique, of their own kind or class; peculiar.
Apart from being sui generic, they, in addition, have public interest appeal. It would appear that no other species of litigation has the same public interest appeal like election petitions litigation.

These two characteristics- of being sui generis and having a higher public interest appeal- must be borne in mind as we examine the many and varied obstacles- mine fields- that the lawyer and litigant must of necessity, conquer in their quest to overturn or retain returns made after an election.
Although these obstacles are many and varied; and because we have only a quarter, or so, of an hour at our disposal, we shall dwell on only the dominant few which I have classified as:

 Institutional; 
Legal,

Professional and 

Judicial 

Admittedly, this compartmentalisation cannot be said to be water-tight for, indeed, Legal, Professional, and Judicial, all overlap since they all have to do with the law or the legal profession in a general sense.

In the sense in which they are used here, however, institutional refers directly to INEC which is statutorily charged with the duty of conducting the election. It may also include the security aparati that are charged with maintaining law and order during election eventhough, I confess, I chose not to reckon with them in this presentation content, only, to discuss INEC. 
Legal will be mainly with reference to some provisions of both the substantive and procedural laws that contribute to these obstacles if not the obstacles themselves, while professional has its reference to the lawyers involvement in election petitions litigation while under Judicial Obstacles we shall be focusing on the equivocations of our courts as they interpret the many Laws that are called to interpretation in election petition litigation.
We must concede that it is the petitioner- the person who is aggrieved by the  return of his opponent and who wishes to reverse the return in his own favour- who has more obstacles than the Respondent whose return, the law presumes to be correct and regular until set aside. 

Indeed, in Okereke Vs Yardua (2008) 12 NWLR Pt 1100 page 118, the Supreme Court rightly observed that the stipulation under sub Para graph (4) of the paragraph 3 of the practice Direction, 
‘’appears to be harsh on the petitioner’’.

As we shall see, it is not only in the area of the Practice Direction, but, indeed, in all aspects and stages of the process, that the petitioner has several land mines to cross if he truly desires to over-come.

The first institutional problem is the psychology of confronting the Electoral body in Litigation. INEC is Government, since it is a Government agency. Going against government, especially in developing countries like ours is akin, in many respects, to fighting the Almighty.

It is Herculean and Daunting. When you add to this the fact that every election return upturned in court gives the impression of a biased umpire while every confirmed return gives the showing of a responsible umpire, you will understand and agree, that naturally, people like to have a good public showing and thus, would do anything, legitimate or otherwise, in some cases, to avoid the opposite.

This is a serious institutional problem for the petitioner litigant. Here, I give one statutory examine and one Judicial or professional idea of the problem are labouring to convey to you.

In Orji Vs. Ugochukwu (2009) 14 NWLR Pt 1161, the petitioner, with INEC as the opponent being one of the Respondents, pleaded thus in aid of his case; 
“The total number of registered voters in Abia State is 1,380,539 voters. The INEC register of voters in Abia State is pleaded and notice is given to INEC to produce same. The register of voters for each INEC polling station, wards and Local Government Areas in Abia State are pleaded”

How did INEC react to this Notice to produce? In Paragraph (e) of its Reply, that Government body which alone has the register and without whose cooperation no other body or person can furnish the document, reacted and pleaded thus in answer:
“The register of voters used for the Governorship election is the same used for the presidential and National Assembly elections and by the order of the court of Appeal, the register had been sent to the Registry of the court of Appeal for use by presidential petitioners”

This approach of the Electoral umpire ( an umpire suggests impartially), represents and constitutes grave institutional problem for the litigating petitioner as it borders on insincerely for the simple reason that INEC is a creation of law by reason of which its records and documents clearly qualify as public Document under section 109 of the Evidence Act CAP. E14, Laws of the Federation. In that case, certified true copy of public documents and none other is all that will satisfy for the purpose of admission in courts of law of those of such public documents. The wholesome rationale for this laudable provision of our law is not difficult to discern: originals of public records will be permanently domiciled in the public institution so that any who wishes, can pay and have certified true copy of same for use in court or wherever.
The court of Appeal, therefore, could not have ordered them to dispense with their own original records so as not to retain any copies for their own or other uses as the Presidential aspirants are not the only persons authorised by law to apply and be issued with any public documents of which the INEC Records are part.

Luckily, the pleading in that paragraph did not go as for as to state that the court of Appeal ordered them to send the originals. The pleader carefully pleaded the way she or he did because they did not want to make the records available as doing so, in their reasoning, would advance the case of the “enemy”.
This is unfortunate and is a real and grave institutional problem for the Petitioner litigant in election petitions. 
*****The other example is Statutory: By section…of the Electoral Act, any official who conducted the election cannot give any evidence for the petitioner except on the consent of the Attorney General of the State or Federal as the case may be. This will mean, in my humble opinion, that even a subpoenaed witness will still have to cross this hurdle of an Attorney –General granting him leave to testify for the petitioner. Am not aware of a single instance where any Attorney General has been that generous to allow any electoral officer to testify against a Government Institution. In Nigeria, the relationship between those in power and those outside power is viewed as ‘them’ and ‘us’.
We need not elaborate on the problem this poses for the petitioner as it is clearly self-evident. So much for the Institutional Obstacles since we do not have much time.
Let us touch on one legal source of obstacle for the petitioner.

Qualification of the Respondent to run for the position. The Electoral Act makes Qualification as a ground to set aside the return of a Respondent ie, that at the time of the election, the Respondent at the time of the Election was ******not qualified to contest the Election. See….. of the Election Act.
The details of what amount to qualification for the purposes of the various offices are spelt out, not in the Electoral Act itself, but in the Constitution and the grounds on which a person could be said not to be qualified are also contained, not in the Electoral Act, but in the Constitution  All that we find in the Electoral Act for the purpose of grounding and election petition anchored on qualification or lack of it, is just this one, hanging sentence: ‘’ that the ****Respondent, is at the time of the Election, was not qualified. 

It will be misleading on the part of the Petitioner, to think that the facts of that lack of qualification would be proved, as such, at the hearing of the petition. Let us be little be clearer here, what has crystallised from the Judicial attitude of our courts vis-à-vis the interpretation of this section is that at the time the petition was presented, if it is anchored on qualification, the facts or grounds constituting the disqualification should not really be in issue but would have been determined by a court of law and all you need do as a petitioner is to put in the conclusion of that process that determined the non-qualification.
In other words, it is not there at the hearing of the election petition, that you will begin to lead evidence to convince the Court that the candidate was not qualified to contest. No. That would have been done before then and determined by a court of Law before the election.
The petitioner should not fall unto the temptation of thinking that the Election Petition Tribunals  would assume the role of a trial court to find a Respondent qualified  or unqualified to have run the election all it with require as proof of that contention of non qualification, is evidence of a concluded Judicial process that confirms the qualification.
This is the conclusion that can only be reached when we examine all the decisions of the courts dealing with this matter.

In fact, qualification or non-qualification, is a pre-election matter before the actual election and the result of its sorting out is what will be tendered to show that the Respondent is not qualified.

****See the following cases Orji Vs. Ugochukwu, Orji Vs. PDP etc. (2009) 14 NWLR Pt 1161 p. 207 and 310.

One source of great implement in election petition matters is ironically, professional in nature. I say ironically because the lawyer, being an expert in law, there should be no impediment in that professional angle. Unfortunately or, more appropriately ironically, there is.

The obstacle here, stems from not keeping acutely in mind, that election petitions are sui generic. 

In plain English, that election petition litigation has its own peculiarities that are not shared with the usual litigation practice and procedure. For instance, our courts have held in ordinary litigation processes, that in certain instances, where an interlocutory Ruling is given without an appeal against that Ruling and the matter comes to an end judgment is given; that for the appeal to encompass that interlocutory Ruling, the Appellant has to seek special leave to appeal against that interlocutory Ruling as part of the main appeal since appeal against interlocutory Rulings are to be filed within a specified time of their delivery and that period having lapsed since it was given before the final ***Judgment. See the following cases………. 
Some authorities have also emerged to water down the rigidity of that position by holding that if it is an interlocutory Ruling that merges with the Judgment like admission or rejection of documents, it should but part of the final Judgment in which case the need for a special leave would not arise. See the ***following supreme cases……..
This dichotomy continues to exist despite the Supreme court case of …………….which seem to suggest that upon Judgment, all that took place ****in the trial is  appeal-able see the case of………… 
In election petition litigation, this headache does not exist at all. The Election petition Tribunals including the Supreme court have made it abundantly clear that whatever happens in Election petition litigation and the Tribunals of first instance will be part of the final Judgment in the petition such that there will be no need to resist an appeal on the ground that part of the grounds of appeal concern and touch on aspects of the proceeding that were interlocutory and that the Appellant did not appeal within the time and that he did not seek ***leave. See the cases of…………………….

Despite these clear statements of the law, we still see counsel, eminent and not so eminent, raising objections to ground of appeal on ground that that ground border on interlocutory Rulings that were not appealed against on time.

In a particular case, this form of objection took considerable part of the appeal so much so that the Hon. Justice Ibiyeye who read the leading Judgment was forced to recognise the expense of time devoted to such ill founded objection. ****His lordship held: 

Another example of an obstacle of a professional nature is in the area of timing and scheduling in taking procedural steps. 

In litigation in the regular Courts, applications for extension of time and for taking certain steps out of time are so liberally granted that it can be said that they are granted as a matter of course. 

One obstacle to surmount is the thinking that such luxury of applications for extension of time being granted as a matter of course exists in electtion petition litigation. It does Not!

Apart from the fact that you cannot amend again once the time within which to file the petition has lapsed or for the Respondent, after the time which to react to the petition has lapsed, the other point or obstacle to note and thus seek to overcome as that the petitioner is enjoined to call for pre-trail conference after close of pleadings.

This is not a mere directory or permissive provision as we observe in our regular courts where hearing can go on without a pre-trial conference as provided by the Rules. In Election petitions, It is fatal not to comply as there is no provision for extension of time.

Let us here speak through the law: In Okere Vs yar’Adua (2008) 12 NWLR Pt 1100, the Supreme Court held thus: 

“where the petitioner and Respondent fail to bring an application for pre-hearing session, the Tribunal has the power to dismiss the petition as abandoned  petition and no application  for extension of time to take that step shall be filed or entertained and such dismissal is final. This law applies only to election petitions in which time is of the essence”
This is a very serious provision and a major source of obstacle to the unwary counsel in election petition. Needless to say, it proved costly to the petitioner in that case prompting the court to observe that 
“Now, although the stipulation under subparagraph (4) of paragraph 3 of the practice Direction, appears to me to be hash on the petitioner by making an order for dismissal of the petition which foreclosed any chance for him to re-present the petition, it still had to be complied with by the Tribunal or court as such steps are a condition precedent to the hearing of any matter in election petition pending before the Tribunal or court”…

Let us now turn attention to what I personally consider as the most land mine filled-filled area in election petition for which the lawyer has to watch out as since the matter is entirely not his making. 
It is Conflicting Judicial Decisions of our courts in Election petitions. Not surprisingly, the conflict starts even from the beginning: When does time begin to run for the purpose of filing election petitions? Do you begin to reckon from and including the day the result was declared or reckon excluding that date?  The question seems simple but it has agitated the courts leading to what, in my opinion, is till a moot point and so undecided.
In a galaxy of cases including PDP Vs Haruna (2004) 16 NWLR (Pt 900) page 597; Gaiandu V Kama (2004) 15 NWLR (Pt 895) P31 @ 60; Ayogu V. Nnamani (2004) 15 NWLR (Pt 895) page 134 @150-151; Kamba Vs BAWA (2005) 4 NWLR (Pt 914) page 43 @78-79; Awuse Vs. Odili (2004) 8 NWLR (Pt 876) page 481 and Iyirhiaro Vs. Usho 91999) 4 NWLR (Pt 597) P. 41; and a host of others, the Court of Appeal, which is the Final Court, and so the ‘’Supreme Court’’, in Gubernatorial and Legislative Houses Election Petitions  have held that a proper consideration of the provisions of Sec. 132 of the Electoral Act, 2002 which is in pari materia with Sec. sec 141 of the Electoral Act 2006 reveal that the provisions of the interpretation Act and the relevant provision of the Federal High court Rules are applicable in computing the correct time when an election petition should be filed to mean that you reckon excluding that date. In other words, if the election held on say, April 29, 2010, the 30 days allowed by law within which period time begins to run, will be reckoned from the next day, that is the 30th of April and not from the day the election held. 

That was the law as we knew it then. This judicial decision is in line with the provisions of the Interpretation Act and the relevant Rules of the Federal High Court which is the Rules applicable to the Election Tribunal. This reasoning is also in conformity with the Supreme Court Decision on Obasano & Yussuf ****[2003] 16 NWLR Part 847 page 554 where that Court held thus:

Not long, the Court of Appeal changed its stance on the matter, holding that neither the interpretation Act nor the Federal High Court Rules are applicable to aid in the interpretation of section 141 of the Electoral Act and that the Electoral Act 2006, being clear and Unambiguous, must be adhered to without recourse to external and consequent upon this new reasoning, the court held in a new galaxy of cases that time no longer starts to run on the date after the election was declared as decided on the earlier galaxy of cases; but on the date the election result was declared.
See the following cases:  A. C and Anor Vs. Jonah David Jang ors (2009) 4 NWLR (Pt 1132) 475, Kumalia V. Sheriff (2008) All FWLR (Pt 431) page1032; (2009) 9 NWLR (pt 1146) 420; Akume V Lin (2008) 16 NWLR (pt 1114) page 490.

What of the reasoning of the Supreme Court in Obasanjo Vs. Yusufu which indicated that time began to run from the next day following the declaration of results?

The court of Appeal engaged in this Judicial reversal of itself on the basis, according to them, of the Supreme court’s decision in Yusuf V. Obasanjo (2003) 16 NWLR (pt 847) at page 532 to the effect that the Federal High Court Rules is applicable in interpreting the Electoral Act is orbiter and therefore not binding on it!
Even at that, a Justice of that court of Appeal had difficulties, real difficulties, agreeing with the reasoning of his learned brothers.
That was in the case of Ikharaiale Vs Okon (2009) 12 NWLR Pt 1154 page 1. in which the petitioner in that case filed his petitioner on the day he supposed, by his won calculation, to be the last day, reckoning from the day next following the declaration of the results as was the calculation used by the Court of Appeal in those earlier cases.
If we was right in his own calculation then the petition would be valid, otherwise, it would be void and invalid with grave consequences for the petitioner. 
In his calculations, he must have borne in mind, the authority which decided that in calculating the 30 days within which to file the petition, you reckon excluding the date of the declaration which will mean that the Federal High Court Rules as held by the Supreme court is applicable in that circumstance. 
He did not know that the Court of Appeal had changed its mind? What did it decide? Did it follow its galaxy of decided cases which decided the way the lawyer calculated?
On page 7, ratio 6 of the Law Reports, the court held as follows: 
‘’under section 141 of the Electoral Act, 2006, time will run from the day of declaration even if it took place at the last minute of the day. Thus, “from” in the section, means from the day, and includes part thereof, the result of the election was declared.
‘’In this case, the 30 days period stipulated in the section started from 21st April, 2007 on which the result was declared without prejudice to the time the result was actually declared, in so far as it was declared within 24 hours of the day in question” 

Curiously, nothing was said of its previous decisions against this new line of reasoning.
As I said, a Justice of that court who sat in that panel, had grave difficulties agreeing. After explaining at considerable length why the Supreme Court decision is not Orbiter the Judge lamented thus:
“Let us even assume that the decision of the Supreme Court is not binding, being orbiter, can the Court of Appeal not be persuaded by it? I think this court should have been persuaded by the Judgment of the Supreme Court”

Further, his lordship persuaded his colleagues in the following words. “

‘’To short-change a litigant of the 30 days provided by statute on the excuse that having waited till the last day at his part to file a petition, we should suffer and his access to Justice denied is, in my view, not have been the intention of the law makers.
‘’The ideology and rationale driving the Judiciary in our delicate task of ensuring the nuturing and survival of our fledging democracy is the will to do sound social justice”
To fortify his lordship’s persuation of his learned brothers, his lordship quoted, Pats Acholonu JSC as he then was in the Yusuf Vs. Obasanjo’s  case thus;

‘’As much as possible but more particular in an election petition case involving a quest for an adjudication in respect as to the competence of the election, it must be stressed that every minute matter should be given due consideration so that in a desire to handle the matter expeditiously, there may not be a tendency to be over technical in our approach. A wide bath has to be given to the parties and as much as possible it shall be encouraged that such election matters be canvassed on their merits except where there is obvious and manifest irregularity or glaring incompetence which no court, by any stretch of imagination, can cause to be restructured.
‘’It may be considered desirable for courts to endeavour to explore all reasonable possibilities of not adopting methods that might short circuit a hearing on mere technically or narrow construction. In an election petition matter in a developing country like ours and with the nature of our democracy sitting on tender hooks, we cannot be overly careful. 
‘’To do otherwise, may give an ungainly impression erroneously held that the Judiciary is part of the political problems when in actual fact, generally speaking, it has never been. Let us avoid giving vent to cynicism”

After all that preaching and persuasion, were his lordship’s learned brothers persuaded to his side to stand by their earlier decisions that they should reckon from the day after the election which will be in tandem with the Supreme Court decision in Yusuf V. Obasanjo if they remove the appellation that it was given Orbiter and which position will save the petition from being struck out as invalid? He could not! 
Did he himself remain alone or he was persuaded to their side and if so, on what grounds?

Let the records speak:

“As I have opined earlier’’, his Lordship continued ‘the full court in all the cases cited by me have held unequivocally to the view opposed to the one just expressed by me.

‘’There must be certainly in the law. The election petition Tribunals must be certain of which law to administer. 

‘’This court cannot blow and cold. Until there is an application by counsel to constitute a full court to set aside the decisions and views in several cases by the full court in different divisions I hold myself bound by the majority wisdom of my peers. 

In interpreting sec. 141 of the Electoral Act 2006 by this court, there has been no recent conflict as regards the strict interpretation to be put on sec 141 of the Electoral Act. 

Also, it seems that the majority view is that this court is not bound by Yusufu V Obasanjo, being orbiter. 

We shall wait to abide by a Judgment of the Supreme Court on all fours - that is, one interpreting a provision in pari materia with sec 141 of the Electoral Act, 2006.

In the meantime, the law as espoused by this court for now, is that no extraneous provisions shall be deployed in the interpretation of sec. 141 of the Electoral Act 2006”.
And so the petition was thrown out as invalid. 

Clearly, this question has not been settled; the litigating counsel in election petition matter should watch out. 

Indeed, the form of expression used the Justice in aligning with his peers, as his Lordship kept saying, in the meantime, for now, and such temporary permanence of words, indicates that his lordship believes as I do, that the matter is far from being well settled; or indeed, that that decision is erroneous in view of the Supreme Court’s view, whether as orbiter or as a ratio in the Obasanjo Vs. Yusuffu’s case.

Indeed, as the good Honourable Justice George Oguntade then of the Supreme Court said, in Ojukwu V. Yar’Adua (2009) 12 NWLR Pt 1154 at P. 164 where he powerfully dissented,  ‘’ no dispute is settled until it is well settled.”

That issue has not been well settled. The election petition lawyer should watch out for this obstacle.
I will give one more example of the this type of obstacle at the door of the Court of Appeal and move on to the Supreme Court, with trepidation- since that court is a Super Court, manned by Supermen- and then make my conclusions on our electoral system vis-à-vis our quest for economic prosperity that has now become elusive.

In the Ikharaiale Vs Okon (2009) 12 NWLR Pt 1154 page 1 which we have just examined and which was struck out, let us assume that it was not and was held valid and the Respondent to the petition brought an objection to the petition ground that the Petition is invalid on the ground that election result as announced was announced not by INEC but an officer not statutorily empowered by law to do so and so the cause of action had not arisen until the proper party announces the result.

This was the issue that arose for determination in the twin cases of Orji Vs. Ugochukwu and Orji Vs. DPP both of which were reported in the same Volume of (2009) 14 NWLR Part 1161 pages 207 and 310 respectively.
The similarities in the two cases are too striking so much that all the parties agreed that they be consolidated. 

The cases were also heard by the same panel of the Court of Appeal except that Judgments were delivered by different Judges of the same panel.

In the Orji Vs. Ugochukwu version, the issue, or one of the issues, as I said, without going into the facts, is whether the declaration of results of the election by one Mr. E.F Enabor instead of the Resident Electoral Commissioner , Mr. Solomon Soyebi, who is statutorily designated to do so, is valid  and if it is not, whether the petition is valid since a petition can only be said to be proper after declaration of results by the competent person.
The petitioner, of course, argued that it does not matter as INEC is enjoined by law to delegate any of its functions including the announcements of results.

The Respondent argued that only the Resident Electoral Commissioner could 

Announce a result and any other person announcing the result would amount to non announcement in which case the cause of accrued had not accrued.
The Court, on these, held thus:

‘’I am of the strong view that the import of the alleged inadvertence on the part of INEC is that the declaration of results was not within the contemplation of paragraph 4 (1) (a) (b) and (c) of the First Schedule to the Electoral Act, 2006.
The consequence was that there was no Declaration of results of the election that took place on the 14th April, 2007.In these circumstances and in view of the special nature of election matters, petition and/or petitions, the entire proceedings thereon are a nullity.’’
On the same issue in the related case of Orji Vs. PDP on the same set of facts, by the same Counsel, for the same litigant, although against the party of the Respondent in the first case, the same issue was submitted for decision.

The court accurately understood the issue when it summarised it thus:

‘’ The Appellants’ first issue seeks to resolve whether or not the condition precedent for the filing/presentation of an election petition had arisen or crystallised to warrant the presentation of an election by the petitioner and for the lower Tribunal to assume jurisdiction on the same.The Learned senior counsel submitted in total, that the absence of of a Declaration of any results had rendered the petitions inchoate or premature… the result/return from the election has not been announced/declared by the appropriate returning officer for the election.

‘’The first Respondent in response to the said issue on jurisdiction submitted same as mere academic exercise especially in view of section 160 of the Electoral Act.’’

Now, what did the Court decide? Did it decide that the petition is invalid as it did in Ugochukwu’s case?

The Court held as follows:

‘’ The issue by its very nature serves as self defeatist to the petition as it would amount to approbating and reprobating for purpose of having the benefit of which ever direction the wind blows. In other words, the same [party]  who complained of the absence of declaration of any result of the election should not have turned round to lay claim that they scored the vote of 136,858 which they argued amounted to the majority of lawful votes cast in the questioned election held by INEC in Abia on the 14th day of April, 2007.
Furthermore… the contention of the absence of declaration of the result could not hold; more so in view of Section 160 of the Act wherein provision is made for the delegation of powers of the commission. The absence of jurisdiction contrary to the submission of the by the learned senior counsel does not therefore hold. The issue is resolved against them.’’

These two obviously contradictory decisions were handed down on the same date of Wednesday, February 11 2009 by the same Court!

This is not good for our Law and is a minefield for the court lawyer as we cannot say now, what the Law is on that very important issue. Sadly, there cannot be any appeal on that matter to the Supreme Court, the final Court in our land which, sometimes, and more sadly, also engages in similar engendering of confusion on our law.
In discussing the Supreme Court and concluding this paper, I repeatedly remind myself that the Supreme Court is a ‘’Super Court, and its Justices Supermen.’’.

The Court itself so declared in the celebrated case of Adigun Vs. Attorney- General of Oyo State (N0.2) (1987) 2 NWLR (Pt 56) 197 at 214-215  where that Court, speaking through the Honourable Justice Kayo Eso, a member of that Court then, stated thus:

‘’The Supreme Court is, under the Constitution, a super Court, deliberately meant and made to be so, by the organic law, and the Justices of that Court, now only to the extent of their decisions are, supermen, meant to be so and so meant by the Constitution.’’
Does it mean that the Decisions of these Judicial Supermen should never be the subject of criticisms and disagreements?

With characteristics candour, Justice Eso answers this question in that same case and I quote him: 
As it is usually put, there must be an end to litigation. It is such dread powers, therefore, that must necessitate and warrant great care in the calibre of the Court and such dread that must necessitate pungent and constructive analytical criticism of every judgment of the Court in law journals and similar for a. The Judgments of a Court should not be treated with sacred sanctity, once it gets to the right forum’’.

My Lords, distinguished guests here present, this is where we are now. This is the right Forum to discuss although briefly, some Supreme Court Judgments and make just a comment on one & I make my closing statements earlier promised.
The Supreme Court has been commendably consistent in guarding against any possible abuse of its jurisdiction and thereby demonstrated that it is not and will never be gluttonous of Jurisdiction. It has been very consistent in this judicial policy as a few cases, both electoral and otherwise will reveal:

As far back as 1984, in the case of A.R.C.O.N Vs. Fassassi (N0. 4) (1987) 3 NWLR (Pt. 59) 42 at page 46, held as follows:
‘’ In the Supreme Court, the decision of that Court in so far as that case is concerned is final for all ages. As I said in Adigun N0.2, it is final in the sense of real finality. It is final forever. Only a legislation ad homienem can alter it.

It would not matter whether the error complained of is procedural, or it goes to Jurisdiction. And as karibiwhyte J.S.C said in the same case- ‘ the Jurisdiction vested in the Court to hear and determine a matter before it is different from the exercise of power with respect to a matter within its jurisdiction…’

What learned counsel is asking us to do is to review our Judgment which we gave yesterday, on the ground that this Court has no Jurisdiction to make the Order. This is the sort of matter that comes before the Court of Appeal as a ground of Appeal. There is no Court of Appeal above the Supreme Court and the Order stands for ever’’.
In other words, what the Supreme Court is here handing down is that once a Court is vested with final powers on a given matter, there cannot be an appeal over that court to another court. Its decision and everything on that matter is final. You can not even question it on Jurisdiction if it is the final court on the Matter.

From 1984 we move on to 2001 in the case of Onuagulichi Vs. Ndu (2001) 7 NWLR (Pt 712) 309.That was an election case in which the Appellant contested election to the Senate in the Enugu West Senatorial District in February, 1999 with some other candidates. The Appellant was declared the winner of the election which return was contested by a petition which was dismissed by the election Tribunal.

His Appeal to the Court of Appeal was upheld which Court then nullified and a fresh election ordered.

In reaction, the Appellant filed an originating summons at the Federal High Court Abuja, praying for an Order that having been sworn in as a Senator, under the 1999 Constitution, his seat cannot be made vacant by any act or Judgment.

The Federal High Court declined jurisdiction to hear the matter and an appeal to the Court of Appeal against that decline of jurisdiction was dismissed. Not done, Appellant appealed to the Supreme Court which appropriately held that the of the Court of Appeal arising from the arising from an election petition which under the National Assembly (Basic Constitutional and Transitional Provisions) Decree N0 5 of 1999 which is now Section 246 (3) of the 199 Constitution is final and, this is very important, that the Supreme Court has no supervisory jurisdiction in the matter.  
The leading Judgment of Uwaifo JSC, as he then was, is very instructive:

‘’ I have gone into some of the above matters not in the capacity of hearing the appeal brought by the Appellant but in the consideration of the preliminary objection to show that the Court of Appeal through out, acted within its mandate of deciding an appeal arising from an election petition under decree 5 of 1999.

Whether it did so perfectly rightly or was wrong, in the decision it arrived at cannot be taken on appeal to this Court for consideration.

This Court will not permit or encourage any subterfuge under which it may assume jurisdiction to hear an appeal in respect of which the Constitution has in clear and unambiguous language made the Court of Appeal the final Court. It follows that an Appeal in respect of a decision of the Tribunal in an election when decided by the Court of Appeal cannot be taken on appeal to the Supreme Court but is final for all purposes.’’   

Again, the Court, rightly refused to be dragged into a matter it has no jurisdiction on and only heard the matter for the sole purpose of saying that it has no business with the subject matter.
In Awuse V.s Odili [2003] 18 NWLR Pt 851 at page 116, the Supreme Court again rose to the occasion to refuse to be dragged, either by subterfuge or otherwise, into a matter the constitution has clearly barred it from hearing.
In that case, the Court of Appeal, as the final Court for election petitions concerning Gubernatorial elections which the one between the parties, was, gave a Ruling displeasing to the Appellant which he now appealed to the Supreme Court.

The Supreme Court re-affirmed its decisions especially the one of Onuaguluchi Vs Ndu and held that by virtue of Section 246 (3) the Constitution, no appeal can lie to it from the decisions of the Court of appeal in election matters of Governors and National assembly.
The language of the concurring Judgment of the noble, learned Honourable Justice Tobi is very revealing and worthy of being commended to this audience.

He held:

‘’This Court should not have the gluttony or hunger for jurisdiction in the way a child will grab sweet on its dinner table. On the contrary, this Court, the highest court of the land, should, or better still, must, respect the hierarchy of the court structure in the country and decide appropriately which court has Jurisdiction in the particular matter. That is the only this court will be seen as performing its judicial functions, by precepts and examples’’.
So, the Supreme Court, has been commendably faithful and consistent in resisting subtle and alluring invitations to speak on areas the Constitution says only the Court of Appeal can finally speak on. 

As can be seen, in none of the cases reviewed above including many other which time will not here allow us to mention including Omehia Vs Amaechi N0.2,  and the Peter Obi series, in none of those, did the Court make any Orders whether for stay or review, before it declined Jurisdiction.

Against this background, I submit with all sense of professional duty, that it is against its policy for the Supreme Court in the Wamako case to take the case away from the Court of Appeal which was adjudicating, in effect asking that Court to wait, for it to decide an issue before to it, before it resumes the adjudication.

That Order, in my opinion, should not have been made  no matter the reson for the intervention.

I leave to your imagination, the chaos that will follow should the Court of Appeal, under the doctrine of stare decisis begins to recall cases from the lower election Tribunals as the Supreme Court has just done.

The Supreme Court should continue to follow its previous decisions by not granting Orders before it hears such matters.

CONCLUSION:

In our country, especially whenever General elections are around the corner as it is the case now, the expectation is high, very high, even at Fever Pitch, that once we get the issue of free and fair election right, our country would have been cured of all its ills.

Put another way, the obsession with free and fair elections have been equated with regular and uninterruptible power supply, adequate security, good roads, potable water and all the good things that make for a modern world.

The impression has been given and gained, that the reason things have remained the way they are, even worse, is because, according to this popular thinking championed by the elite, the elections did not produce the right persons that the electorate actually voted for. This type of reasoning, with all due respect, appears logically flawed from legal standpoint even historically and socially.
First of all, for the two tenures former President Olusegun Obasanjo emerged Victorious at the Polls, he was challenged right up to the Supreme Court which affirmed the Victory at the Polls. 

My understanding of Final Court Judgments is that the issue in controversy is settled once and for all whether you like it or not.

The same thing with Yar’ Adua’s election.

It is wrong, therefore ,from Judicial and Legal standpoint, and there is no other valid standpoint, for us to continue to tell the whole world that we have never had or that those three elections ( Obasanjo’s twice and Yar’ Adua’s once) were neither free nor fair unless, we are saying, in effect, that our courts lied or were compromised which am not sure is our position.

It must be remembered that when an election is described as free and fair it is not the same as saying that that election is absolutely free from infractions or abuses.

What then, does the description ‘Free and Fair’ with respect to election, mean? It means, clearly and simply, that whatever infractions and abuses that may have occurred during the election (and there are no elections without such), are not such or are not so fundamental, as to affect the overall outcome of the integrity of the process.

To that extent and for that reason, it is not correct and I do not agree with the popular opinion that those previous elections that were unsuccessfully challenged in Court, were not free and fair after the Court had ruled otherwise.

Let us even assume that those elections were not free and fair, could that be the reason the Government, which the ‘unfree’ and unfair election process produced, is unable to provide effective governance exemplified by uninterruptible water and power supplies including security and good roads and a stable school calendar amongst others.

If the answer is yes, are we saying that other countries that have and have had these amenities over the years and have provided more for their people than our Governments have, did so based on their having regular free and fair elections?

If your answer is yes-which I strongly disagree-you will have to answer how the evil regime of Apartheid in South Africa which existed for many years without the consent or voting of the majority of the people was able to put in such huge infrastructure in that country as to make it worthy of attraction to host world events.

What of Libya, the North African country that has been ruled by one man since the 60’s and up till date? The stable electricity and other amenities that their citizens enjoy which is comparatively better than ours, were they made possible by a free and fair election?

We can go on and on.

While we clamour for a free and fair election which all well meaning persons should support, and I do because am well-meaning in case you are in doubt, I submit we should also shed some megawatts of lights into other aspects of our individual and national lives, with a view to discovering other possible reasons we have remained where we are despite several attempts at nation building.

Indeed, as that Philosopher is often quoted to have said: ‘’The Form of Governments let fools contend, what is best administered is best’’.

I thank my Lord the Honourbale Justice Akambi and his Foundation for this opportunity to be heard.

God bless Nigeria.
Worgu Boms Esquire,

Legal Practitioner

Monday, July 19, 2010.
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